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] UNITED STATES OF AMERICA, ; 
+ . " 88 . 
Ihstrict of Oregon, 


To R. F. McConnaughy, Greeting : 

Whereas Sylvester Pennoyer, G. W. McBride, and G. W. Webb 
have lately appealed to the Supreme Court of the United States from 
a decree rendered in the circuit court of the United States for the 
district of Oregon in your favor, and has given the security re- 
quired by law, you are therefore hereby cited and admonished to 
be and appear at a Supreme Court of the United States to be holden 
at Washington on the second. Monday of October, A. D. eighteen 
hundred and ninety, to show cause, if any there be, why the said 
decree should not be corrected and speedy justice should not be done 
to the parties in that behalf. 

Given under my hand, at Portland, in said district, this Septem- 
ber 3, 1890. 

MATTHEW P. DEADY, 
U. S. District Judge, Oregon. 


| Endorsed :] No.1708. U.S. circuit court, district of Oregon. R. 
F. McConnaughy vs. Sylvester Pennoyer, G. W. McBride, and G, 


~W, Webb. Citation on appeal. Filed Sept. 4,1890. R. H. Lam- 


son, clerk, by R. B. Lamson, deputy clerk. 
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Due service of the within citation on appeal, at Portland, Oregon, 
on this 3d day of September, A. D. 1890, is hereby acknowledged 
by me as attorney for the within-named R. F. McConnaughy. 


C. B. BELLINGER, 
DOLPH, BELLINGER, MALLORY & SIMON, 
Altorney- for R. F. McConnaughy. 


2 UNITED STATKS OF AMERICA, | me 
listrict of Oregon, f sah 


To R. F. MecConnaughy, Greeting: 
, we) 


Whereas Sylvester Pennoyer, G. W. McBride, and G. W. Webb 
have lately appealed to the Supreme Court of the United States 
from a decree rendered in the circuit court of the United States for 
the district of Oregon in your favor, and has given the security 
required by law, you are therefore hereby cited and admonished to 
be and appear at a Supreme Court of the United States to be holden 
at Washington on the second Monday of October, A. D. eighteen 
hundred and ninety, to show cause, if any there be, why the said 
decree should not be corrected and speedy justice should not be 
done to the parties in that behalf. 
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Given under my hand, at Portland, in said district, this Septem- 
ber 3, 1890. 
(Signed) MATTHEW P. DEADY, 
U. 8. District Judge, Oregon. 


[Endorsed :] No. 1708. U.S. circuit court, district of Oregon. 
R. F. McConnaughy vs. Sylvester Pennoyer, G. W. McBride, and G. 
W. Webb. Citation on appeal. 

Endorsed: Filed Sept. 4, 1890. R.H. Lamson, clerk, by R. B. 
Lamson, deputy clerk. 


DIsTRICT OF OREGON, 88 : 


Due service of the within citation on appeal, at Portland, Oregon, 
on this 3d day of September, A. D. 1890, is hereby acknowledged by 
me as attorney for the within-named R. F. MeConnaughy. 

C. B. BELLINGER, 
DOLPH, BELLINGER, MALLORY & SIMON, } 
Attorney- for R. F. MeConnaughy. : f 


3 In the Circuit Court of the United States for the District of 
Oregon. April Term, 1890. 


Be it remembered that on the 19th day of April, 1890, there was 
duly filed in the circuit court of the United States for the district 
of Oregon a bill of complaint, in words and figures as follows, to wit : 


4 In the Circuit Court of the United States for the District of 
Oregon. 


R. F. McConnavany, Plaintiff, 


vs. 
SYLVESTER PrENNOYER, G. W. McBripe, and G. W. Wess, De- 
fendants. 


To the honorable the judges of the circuit court of the United States 
for the district of Oregon: 


Comes now R. F. McConnaughy, a citizen of the State of Califor- 
nia, and brings this his bill of complaint against Sylvester Pen- 
noyer, G. W. McBride, and G. W. Webb, citizens and residents of 
the State of Oregon, and thereupon your orator complains and says : 


I, 


That he is a citizen of the State of California and that the de- 
fendants are citizens of the State of Oregon, and that said Sylvester 
Pennoyer is and during all the times herein mentioned was Govy- 
ernor of the State of Oregon; that said G. W. McBride is and 
during all the times herein mentioned was secretary of state of the 
State of Oregon, and the said G. W. Webb is and during all the 
times herein mentioned was the treasurer of the State of Oregon, 
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and that said three officers comprise the board of land commission- 
ers for the sale of school and university lands under the laws of the 
State of Oregon. 


IT. 


That heretofore and on the 12th day of March, 1860, the Con- 
gress of the United States passed and the President duly approved 
an act granting to the State of Oregon all the swamp and over- 

flowed lands within said State; that heretofore and subse- 
5 quent to the passage of said act the lands hereinafter men- 

tioned and referred to were duly certified to the State of 
Oregon by the Secretary of the Interior as swamp and overflowed 
lands within the meaning of the said act. 


ITf. 


That on the 26th day of October, 1870, the Legislature of the 
State of Oregon, by its act duly passed, which act was approved by 
the Governor of the State, provided for the sale, among other things, 
of the said swamp and overflowed lands so enuring to the State of 
Oregon under the said act of Congress; that said last-named act 
provided, among other things, for the making and filing of maps and 
descriptions of the said swamp and overflowed lands in the different 
counties of the said State of Oregon and for the forwarding by the 
county clerks of the several counties of their official certificates to 
the land commissioner of the State of Oregon of the date on which 
said maps and descriptions were so filed, and that upon the receipt 
of such certificates it was made the duty of the said land commis- 
sioner to give publie notice of said completion, approval, and filing 
for four weeks successively in some weekly newspaper published in 
such county; that said last-named act further provided that such 
swamp and overflowed lands should be sold by the commissioner 
representing the State at a price not less than one dollar per acre in 
gold coin to such persons as should file their applications therefor 
as provided for in said act; that it was further provided that within 
ninety days after the date of the public notice published as herein- 
before mentioned twenty per centum of the purchase-money should 
be paid by the applicant to the land commissioner, whose duty it 
then became under the said act to issue to the applicant a receipt 

therefor, and that the balance of such purchase-money should 
6 be paid upon proof of reclamation; that said act further pro- 

vided for the proof of reclamation by the purchaser of said 
land within ten years from and after his first payment and for 
payment within such time of the residue of the purchase price 
of said land; that it was further provided in said act that in case 
the office of commissioner of lands was not created by law the pro- 
visions of said act of the Legislature should be executed by the 
board of commissiouers for the sale of school and university lands 
for the State of Oregon. 


7 


[V. 
That prior to the 18th day of October, 1878, one H. C. Owen had 
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regularly made application in pursuance of the said act of 1870 for 
the purchase of certain swamp and overflowed lands, among others, 
including the lands hereinafter mentioned and referred to; that 
thereafter and on the 23rd day of November, 1881, and on the 3rd 
day of April, 1884, and prior to the expiration of the ninety days 
from the date of public notice provided for in said act of 1870, the 
said H. C. Owen duly paid to the board of land commissioners for 
the sale of school and university lands of the State of Oregon the 
twenty per centum required by the said act of 1870 to be paid upon 
all the lands hereinafter mentioned; that all the lands so filed upon, 
paid for, and certificated are particularly mentioned and described 
in the exhibit hereto attached, marked Exhibit “ A,” which exhibit 
is made a part of this bill of complaint; that said lands aggregate 
43,207.60 acres, and are situated in Lake county, Oregon. 
V. 

That about the 15th day of October, 1884, your orator purchased 
the said lands from one C. N. Felton, the grantee thereof from the said 
H. C. Owen, paying therefor tu the said Felton above the sum of 

$30,000 and assuming to pay the residue of the purchase 
7 price of said lands to the State of Oregon, and he is now 
occupying and using the same for the purposes of making 
hay and pasturage. 
VI. 

That on the 18th day of October, 1878, the Legislature of the 
State of Oregon passed and the Governor approved an act by which 
it was provided that all applications for the purchase of swamp and 
overflowed lands made previous to the passage of said act, which 
have not been regularly made in accordance with law or which were 
regularly made and the applicants have not fully compliel with all 
the terms and requirements of the law under which they were made, 
in¢luding the payment of the twenty per centum of the purchase 
price, were declared void and of no force or effect whatever. 


VII. 


That heretofore and on the 16th day of February, 1887, the Legis- 
lature of the State of Oregon passed and the Governor approved 
an act by which it was provided that all certificates of sale issued 
by the board of commissioners for the sale of school and university 
lands and for the investment of the funds arising therefrom for 
swamp or overflowed lands on which the twenty per centum of the 
purchase price was not paid prior to January 17th, 1879, are hereby 
declared void and of no force or effect whatever,and the said act 
provided that said board of commissioners should be authorized 
and directed to cancel said certificates of sale. 


VIII. 


That said defendants, assuming to act as the board of land com- 
missioners for the sale of school and university lands of the State 
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of Oregon, have cancelled the said certificates of sale so issued as 
aforesaid to H. C. Owen and through which your orator derives title 

to the lands aforesaid; that the said defendants have so as- 
8 sumed as such board, pretending that the said certificates of 

sale to your orator were void under the said act of 1887, for 
the reason that the twenty per centum of the purchase price for said 
lands was not paid prior tothe 17th day of January, 1879, the date 
on which the said act of October 18th, 1878, went into effect, al- 
though in fact such payment was made by said Owen prior to the 
expiration of the ninety days froin the date of public notice pro- 
vided for in the said act of 1870 of the completion, approval, and 
filing of the maps and descriptions covering the said lands herein- 
after mentioned. 


IX. 


That on the 25th day of February, 1890, the said defendants, as- 
suming to act as the board of land commissioners for the State of 
Oregon as aforesaid, made the following order: 

“In the matter of the application of W. Z. Moss et al. to purchase 
certain swamp lands in the Warner Lake Valley, recently certified 
to the State by the Secretary of the Interior in list No. 12, Lakeview 
district, it was ordered that the said applications made in pursuance 
of the act approved Feb’y 16th, 1887, relating to swamp lands be 
accepted and that deeds be issued to :awful applicants for the lands 
described therein as far as the same shall appear in said certified 
list: Provided that no deed shall issue to any person but an. actual 
settler till after the expiration of 90 days from the time said list was 
filed with the clerk of the board.” 

The said W. Z. Moss et al. mentioned in said order are applicants 
under the said act of 1887 to purchase from the said board certain 
of the lands hereinbefore mentioned belonging to your orator, and 
thereafter, during the month of April, 1890, so assuming to act, de- 

fendants did pretend to sell about one thousand acres of the 

9 said lands of your orator, and did issue in the name of the 

State of Oregon deeds therefor to the persons purchasing the 

same; that a large number of applications for the purchase of the 

lands so belonging to vour orator are on file in the office of said 

commissioners, and a large number of other persons are proposing, 

upon the expiration of the ninety days mentioned in the said order 

hereinbefore recited, to make application for the purchase of the 
said lands belonging to your orator. 
| X. 

And your orator alleges and shows that the said defendants are 
without any authority to so sell and dispose of the lands of your 
orator; that the said act of the Legislative Assembiy of the State of 
Oregon of 1887, declaring the certificates of purchase of swamp 
lands upon which the twenty per centum had not been paid prior 


to the going into effect of the said act of 1878, is void and of no 
force or effect as impairing the obligation of the contract which 
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your orator has with the State of Oregon for the purchase of said 
lands as hereinbefore set forth. 


XI. 


Your orator shows that heretofore and prior to the making of 
the said hereinbefore-recited order your orator protested to the said 
defendants so assuming to act as aforesaid against the sale of your 
orator’s said lands; but such protests were wholly disregarded by 
them. 

XII. 

Your orator shows that, unless restrained therefroni, said defend- 
ants, assuming to act as a board of land commissioners as aforesaid, 
will, at the expiration of the said ninety days mentioned in the 

hereinbefore-recited order, proceed to sell the said lands of 
10 veur orator, and to execute as and for the State of Oregon 

deeds therefor, which acts, pretenses, and doings will operate 
to cloud your orator’s title to the said Jands and involve him in a 
gréat multiplicity of suits and to his wrong and irreparable injury 
in the premises. 


XIII. 


That said lands of your orator which said defendants propose to 
so sell and convey as aforesaid are of a value to exceed $50,000. 

Wherefore your orator prays: 

1. That the said defendants may be both preliminarily and _per- 
petually restrained and enjoined from offering for sale or from sell- 
ing any of the said mentioned and described lands of the plaintiff, 
or from executing or issuing for and in behalf of the State of Ore- 
gon or as the act of the board of land commissioners of the State of 
Oregon for the sale of school and university lands or otherwise any 
of the said mentioned lands. 

2. And that your orator may have such other or further relief in 
the premises as the nature of the case may require and as shall be 
agreeable to equity and good conscience. 

To the end, therefore, that the said defendants may, if they can, 
show why your orator should not have the relief hereby prayed, and 
may, according to the best and utmost of their several and respect- 
ive knowledge, remembrance, information, and _ belief, full, true, 
direct, and perfect answer make to each and all of the matters and 
things in this bill of complaint contained, and that as fully and 
particularly as if the same were here repeated paragraph by para- 
graph and they were specially interrogated thereunto severally— 

May it please your honors, the premises considered, to grant unto 

your orator a writ of subpcena issuing out of and under the 
1] seal of this honorable court, to be directed to the said defend- 
ants, Sylvester Pennoyer, G. W. McBride, and G. W. Webb, 
commanding them and each of them, by a certain day and under a 
certain penalty to be therein inserted, to appear before your honors 
in this honorable court, and then and there full, true, direct, and perfect 
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answer make to all and singular the premises ; and, further, to stand 
to, perform, and abide by such further order or decree as to your 
honors shall seem meet, and also a writ of provisional and a writ 
of perpetual injunction to the same tenor, purport, and effect as is 
hereinbefore set forth and prayed. 
And your orators will ever pray. 
DOLPH, BELLINGER, MALLORY & SIMON, 


Solicitors for Complainant. 


STATE OF OREGON, 


-— 
County of Multnomah, { °°’ 


C. B. Bellinger, the attorney of R. F. McConnaughy, the above- 
named complainant, being duly sworn according to law, on his oath 
saith that he has read the above bill of complaint and knows the 
contents thereof, and that the same is true of his own knowledge 
except as to the statements therein with reference to the possession 
of the lands mentioned therein and their value and as to complain- 
ant having protested against the sale of such lands, and as to such 


matters he believes it to be true. 
C. B. BELLINGER. 


Subscribed and sworn to before me this 19th day of April, 1890. 
R. H. LAMSON, Clerk, 
By MAURICE MckKIM, Deputy. 


Endorsed: Filed April 19, 1890. R. H. Lamson, clerk. 
12 And afterwards, to wit, on the 21st day of April, 1890, there 


was issued out of said court a subpoena ad respondendum in 
words and figures as follows, to wit: 


13 In the Cireuit Court of the United States for the District of 
Oregon. 
R. F. McConnauauy. Complainant. ae a 
: | : No. 1708. In Equity. 


v8. , Subpena ad Re- 
SYLVESTER Pennoyer, G. W. McBripe, and [ we 
spondendum. 


G. W. Wess, Defendants. 


The President of the United States of America to Sylvester Pen- 
noyer, G. W. McBride, and G. W. Webb, Greeting: 

You and each of you are hereby commanded that you be and 
appear in said circuit court of the United States, at the court-room 
thereof, in the city of Portland, in said district, on the first Monday 
of June next, which will be the 2nd day of June, A. D. 1890, to 
answer the exigency of a bill of complaint exhibited and filed against 
you in our said court, wherein R. F. MeConnauglhy is complainant 
and you are defendants, and further to do and receive what our said 
circuit court shall consider in this behalf, and this you are in no- 
wise to omit under the pains and penalties of what may befall 
thereon. 
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And this is to command you, the marshal of said district, or your 
deputy, to make due service of this our writ of subpoena and to have 
then and there the same. 
Hereof fail not. 
Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, and 
Seal of U. S. Cireuit the seal of our said circuit court, affixed at 
Court for Oregon. Portland, in said district, this 21st day of 
April, in the year of our Lord one thousand 
eight hundred and ninety, and of the Independence of the United 
States the one hundred and fourteenth. 


R. H. LAMSON, Clerk, 
By MAURICE McKIM, 
Deputy Clerk. 


MEMorANDUM.—Pursuant to equity rule No. 12 of the Supreme 
Court of the United States the defendant is to enter his appearance 
in the above-entitled suit in the office of the clerk of said court on 
or before the day at which the above writ is returnable; otherwise 
the complainant’s bill therein may be taken pro confesso. 


[Endorsed :] No. 1708. In the circuit court of the United States 
for the district of Oregon. In equity. R. F. McConnaughy - vs. 
Sylvester Pennoyer, G. W. McBride, and G. W. Webb. Subpena ad 
respondendum. | 

Endorsed: Returned and filed April 22,1890. R. H. Lamson, 
clerk, by Maurice McKim, deputy clerk. 
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I certify that on the 21st day of April, 1890, at Salem, Marion 
county, in said district, I duly served the within subpena ad respon- 
dendum upon the therein-named Sylvester Pennoyer, Geo. W. Mc- 
Bride, and G. W. Webb, by exhibiting said writ to each of them 
and by delivering to each of them personally a true copy of said 
writ, duly certified to by me as U.S. marshal, together with a copy 
of the complaint in the within-entitled action, duly certified to by 
the clerk of the circuit court for said district. 

L. T. BARIN, 
United States Marshal, 
By P. B. SINNOTT, Deputy. 


ge ge 


15 And afterwards, to wit, on the 21st day of April, 1890, there 
was duly filed in said court a restraining order in words and 
figures as follows, to wit: . 
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16 In the Circuit Court of the United States for the District of 


Oregon. 
R. F. McConnauGuy ) 
- 
US. { T — 
. . - No. 1708. 
SyLVESTER PeNNoYER, Geo. W. McBripe, and G. W g 
W EBB. 


APRIL 21, 1890. 


Upon reading and filing the bill in the above-entitled cause, and 
hearing Mr. C. B. Bellinger, of counsel for the complainant, it is 
ordered that the above-named defendants do appear before this 
vourt, at the United States court-room, in Portland, in said district, 
on the tenth day after service upon said defendants of a copy of this 
order and a copy of the bill herein, if it be a court day, or else on 
the court day next following, at 10 o’clock a. m. of said day, then 
and there to show cause, if any, why a provisional injunction should 
not issue herein according to the prayer of the bill in that behalf. 

And it is further ordered that upon the complainant giving to 
the defendants a bond, with sureties, in the sum of —— dollars, to 
be approved by the —— of this court, conditioned to pay the said 
defendants whatsoever damages and losses, not exceeding the sum 
of dollars, may sustain by reason of tiis order, if the same 
be wrongful or without sufficient cause, in the meantime and until 
the further order of the court herein the said defendants, 
, agents and servants, be, and they hereby are, severally re- 
strained from doing any of the acts complained of in said bill. 


(Signed) DEADY, J. 


[Endorsed:] No. 1708. U. S. circuit court, district of Oregon. 
t. F. McConnaughy vs. Sylvester Pennoyer, Geo. W. McBride, and 
G. W. Webb. Restraining order. 

Endorsed: Filed April 21, 1890. R. H. Lamson, clerk, by —— 
——, deputy clerk. 


17 Return of Civil Process. 


Unirep Srates OF AMERICA, ti. 
District of Oregon, 


I hereby certify that on the 21st day of April, 1890, at Salem, 
Marion county, in said district, | duly served the within restraining 
order upon the therein-named Sylvester Pennoyer and by deliver- 
ing to him personally a true copy of said restraining order, duly 
certified to by the clerk of the circuit court for said district. 

L. T. BARIN, 
United States Marshal, 
By P. B. SINNOTT, Deputy. 
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18 ‘Return of Civil Process. 


UniITED STATES OF AMERICA, a 
District of Oregon, nets 


I hereby certify that on the 21st day of April, 1890, at Salem, 
Marion county, in said district, I duly served the within restraining 
order upon the therein-named Geo. W. McBride and by delivering 
to him personally a true copy of said restraining order, duly certi- 
fied to by the clerk of the circuit court for said district. 

L. T. BARIN, 
United States Marshal, 
sy P. B. SINNOTT, Deputy. 


19 Return of Civil Process. 


UNITED STATES OF AMERICA, NG 
District of Oregon, if 


I hereby certify that on the 21st day of April, 1890, at Salem, 
Marion county, in said district, I duly served the within restraining 
order upon the therein-named G. W. Webb and by delivering to 
him personally a true copy of said restraining order, duly certified 
to by the clerk of the circuit court for said district. 

L. T. BARIN, 
United States Marshal, 
By P. B. SINNOTT, Deputy. 


20 And afterwards, to wit, on Friday, the 2d day of May, 1890, 

the same being the 10th judicial day of the regular April 
term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


21 In the Circuit Court of the United States for the District of 
Oregon. 


R. F. McConnauGcuy 
v8. No. 1708. 
SYLVESTER Pennoyer,G. W. McBripg,and G. W. Wess. 


May 2, 1890. 


Now, at this day, this cause comes on to be heard upon the order 
to show cause why a provisional injunction should not issue herein, 
as prayed in the bill, the plaintiff appearing by Mr. C. B. Bellinger, 
of counsel. On consideration whereof it is ordered that a writ of 
provisional injunction issue commanding and enjoining the defend- 
ants, as in and by the bill herein praved, from offering for sale or 
from selling any of. the lands mentioned and described in said _ bill 
of complaint, or from executing or issuing for and in behalf of the 
State of Oregon or as the act of the board of land commissioners 
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of the State of Oregon for the sale of school and university lands 
or otherwise any of the said mentioned lands. 


22 And afterwards, to wit, on the 29th day of May, 1890, there 
was duly filed in said court a demurrer to the bill in words 
and figures as follows, to wit: 


23 In the Cireuit Court of the United States for the District of 


Oregon. 
R. F. McConnauenry, Complainaut, 
’ v8 
; en... oe No. 17 
SYLVESTER PENNOYER,G. W. McBripe,and G. W. Wess, 108. 
Defendants. 


Demurrer of Sylvester Pennoyer, G. W. McBride, and G. W. Webb, 
defendants, to the bill of complaint of R. F. McCounaughy, the 
ubove-named complainant. 


These defendants, Sylvester Pennoyer, G. W. McBride, and G. W. 
Webb, by protestation, not confessing all or any of the matters and 
things in complainant’s bill of complaint contained to be true in 
such manner and form as the same is therein set forth and alleged, 
doth demur to the said bill of complaint, and for cause of demurrer 
do show— 

I. That said bill of complaint doth not show any facts which en- 
titles the complainant to maintain the same or to. have the same 
considered by the court. 

II. That it doth not appear that the defendants or either of 
24 them have or had any direct or personal interest in the lands 
or any part thereof which are the subject-matter of the com- 
plainant’s suit; but,on the contrary, they are sued in their official 
capacity as Governor, secretary of state, and State treasurer, respect- 
ively, of the State of Oregon, and that the lands described in the bill 
of complaint are part of the public domain of the State of Oregon, 
which State is not and cannot be madea party to this suit. 

III. That this court hath not jurisdiction of the matters and 
things set forth in the bill of complaint nor any thereof, and can- 
not exercise jurisdiction thereover without violating article XI of 
the Constitution of the United States of America. 

[V. That it does not appear from the matters‘and things set forth 
in the bill of complaint that the said bill is founded on fraud, acci- 
dent, mistake, trust, specific performance, or any ground of equity 
jurisdiction, or that the said bill sets out any equity against the de- 
fendants or either of them whatever; but, on the contrary, it doth 

appear that the said bill is filed and brought to the attention 
25 of the court for the purpose of having the. court declare cer- 

tain laws of the State of Oregon, which the defendants have 
sworn to obey, unconstitutional and void. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in said bill of complaint, the defendants do demur thereto and 
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humbly demand the judgment of this court whether they shall be 
compelled to make any further or other answer to said bill of com- 
plaint, and pray to be hence dismissed with their costs and charges 
in this behalf most wrongfully sustained. 
BRONAUGH, NORTHUP & McARTHUR, 
Solicitors for Defendanis. 


STATE AND .DistRIcT OF OREGON, | ee 
County of Multnomah, = 


I, Lewis L. McArthur, do hereby certify that I am one of the so- 
licitors for the defendants above named, and that in my opinion the 
foregoing demurrer is well founded in law. 


LEWIS L. McARTHUR. 


STATE OF OREGON, sn 
County of Multnomah, § ~~’ 


Due and legal service of the foregoing demurrer, at Port- 
26 land, Oregon, on this day by receiving a copy thereof duly 
certified to by L. L. McArthur, one of defendants’ solicitors. 
Dated May 2, 1890. 
DOLPH, BELLINGER, MALLORY & SIMON, 


Solicitors for Complainant. 
Endorsed: Filed May 29, 1890. R. H. Lamson, clerk. 


27 And afterwards, to wit,on Wednesday, the 9th day of July, 

1890, the same being the 46th judicial day of the regular 
April term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


28 In the Circuit Court of the United States for the District of 


Oregon. 
R. F. McConnauGny 
v8. > No. 1708. 
SYLVESTER PENNOYER ef al. § 


JuLty 9, 1890. 


Now, at this day, comes the plaintiff, by Mr. Joseph Simon, of 
counsel, and the defendants, by Mr. Lewis L. McArthur, of counsel, 
and on motion of said plaintiff it is ordered that this cause be, and 
the same is hereby, set for hearing on the demurrer to the bill of 
complaint on Wednesday, July 16, 1890. 


29 And afterwards, to wit, on the 25th day of July, 1890, there 
was duly filed in said court a motion for leave to file an 
amended bill, in words and figures as follows, to wit : 
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30 In the Circuit Court of the United States for the District of 


Oregon. 
R. F. McConnaveny, Plaintiff, 
US. 
SYLVESTER PrenNOoYER, G. W. McBripe, and G. W. Wess, De- 
fendants. 


Now comes the plaintiff and moves the court for leave to amend 
his complaint herein by striking out all that part of subdivision IV 
of said complaint after the word “ hereinafter,” in line 1 of page 4 
of the same, and inserting in lieu thereof the following words: 

“Set forth and described in the exhibit hereto attached marked 
Exhibit “ A,” which exhibit is made a part of this amended bill of 
complaint, and upon such payment being made the said board of 
land commissioners duly executed a certificate of sale to said Owen 
for the said lands upon which the said payment of twenty per 
centum was so made; that said lands so paid for and certificated 
aggregate 43,207.60 acres and are situated in Lake county, Oregon.” 

Plaintiff also moves the court for leave to amend his said com- 
wlaint by striking out the words in subdivision V thereof, beginning 
with the first line of said subdivision,“ That about the 15 day of 
October, 1884, your orator purchased said lands from one C. N. 
Felton, the grantee thereof from the said H. C. Owen,” and insert- 
ing in lieu of the said words so stricken out the following: “ That 
about the 15 day of October, 1884, your orator purchased the said 
45,207.60 acres of land, so certificated as aforesaid to said Owen, 

from one C. N. Felton, the grantee thereof from the said 
3 Owen.” 

Plaintiff also moves for leave to amend his said complaint 
by inserting in subdivision IX thereof, after the word “ orator,” in 
line 19 of page six, the following words: “ And acquired as aforesaid 
from said Felton.” 

Plaintiff also moves for leave to amend his said complaint by 
striking out in subdivision X the words,*‘ which your orator has,” 
in lines four and five on page seven of said complaint, and by add- 
ing at the end of said subdivision the words, “ under which your 
orator’s title is derived as aforesaid.” 

And plaintiff submits herewith an engrossed copy of said com- 
plaint with the proposed amendments incorporated therein. 


DOLPH, BELLINGER, MALLORY anp SIMON, 
Solicitors for Plaintiff. 


Endorsed: Filed July 25, 1890. R. H. Lamson, clerk. 


32 And afterwards, to wit, on Friday, the 25th day of July, 

1890, the same being the 53d judicial day of the regular 
April term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 
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33 In the Cireuit Court of the United States for the District of 
Oregon. 
R. F. McConnauGuy 
vs. No. 1708. 
SYLVESTER PENNOYER ef al. 


JuLy 25, 1890. 


Now, at this day, comes the plaintiff, by Mr. Charles B. Bellinger, 
of counsel, and the defendants, by Mr. Lewis L. McArthur, of counsel, 
and on motion of said plaintiff it is ordered that he be, and he is é 
hereby, allowed to file an amended bill herein and to attach thereto 
the exhibit now attached to the original bill, and that the demurrer 
of said defendauts to the original bill staid as, a demurrer to said 


amended bill. 


34 And afterwards, to wit, on the 25th day of July, 1890, there * 
was duly filed in said court an amended bill of complaint in 
words and figures as follows, to wit: 


35 In the Cireuit Court of the United States for the District of 
Oregon. 


R. F. McConnavany, Plaintiff, ) 
Us. 

Sytvester Pennoyer, G. W. McBripe. and G. W. Wess, De- { ~ 
fendants. } 


To the honorable the judges of the circuit court of the United States 

for the district of Oregon: 

Comes now R. F. McConnaughy, a citizen of the State of Califor- 
“nia, and brings this his amended bill of complaint against Sylvester 
Pennoyer, G. W. McBride, and G. W. Webb, citizens and residents 
of the State of Oregon, aud thereupon your orator complains and 
says: 

[. hive 


That he is a citizen of the State of California and that the defend- 
ants are Citizens of the State of Oregon, and that said Sylvester Pen- 
noyer is and during all the times herein mentioned was Governor 
of the State of Oregon; that said G.W. McBride is and during 
all the times herein mentioned was secretary of state of the State of 
Oregon, and the said G. W. Webb is and during all the times herein 
mentioned was the treasurer of the State of Oregon, and that said 
three officers comprise the board of land commissioners for the sale 
of school and university lands under the laws of the State of Oregon. 


II. 


That heretofore and on the 12th day of March, 1860, the Congress 
of the United States passed and the President duly approved an 
act granting to the State of Oregon all the swamp and overflowed 
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lands within said State; that heretofore and subsequent to 
36 the passage of said act the lands hereinafter mentioned and 

referred to were duly certified to the State of Oregon by the 
Secretary of the Interior as swamp and overflowed lands within the 
meaning of the said act. 


IIl. 


That on the 26th day of October, 1870, the Legislature of the State 
of Oregon, by its act duly passed, which act was approved by the 
Governor of the State, provided for the sale, among other things, of 
the said swamp and overflowed lands so enuring to the State of 
Oregon under the said act of Congress; that said last-named act 
provided, among other things, for the making and filing of maps 
and descriptions of the said swamp and overflowed lands in the dif- 
ferent counties of the said State of Oregon and for the forwarding by 
the county clerks of the several counties of their official certificates 
to the land commissioner of the State of Oregon of the date on which 
said maps and descriptions were so filed, and that upon the receipt 
of such certificates it was made the duty of the said commissioner to 
give public notice of said completion, approval, and filing for four 
weeks successively in some weekly newspaper published in such 
county; that said last-named act further provided that such swamp 
and overflowed lands should be sold by the commissioner represent- 
ing the State at a price not less than one dollar per acre in gold coin 
to such persons as should file their applications therefor as provided 
for in said act; that it was further provided that within ninety days 
after the date of the public notice published as hereinbefore men- 
tioned twenty per centum of the purchase-money should be paid by 
the applicant to the land commissioner, whose duty it then became 
under the said act to issue to the applicant a receipt therefor, and 

that the balance of such purchase-money should be paid upon 
ol proof of reclamation; that said act further provided for the 

proof of reclamation by the purchaser of said lands within 
ten years from and after his first payment and for payment within 
such time of the residue of the purchase price of said land; that it 
was further provided in said act that in case the office of commis- 
sioner of lands was not created by law the provisions of said act of 
the Legislature should be executed by the board of commissioners 
for the sale of school and university lands for the State of Oregon. 

LV. 

That prior to the 18th day of October, 1878, one H. C. Owen had 
regularly made application in pursuance of the said act of 1870 for 
the purchase of certain swamp and overflowed lands, among others 
including the lands hereinafter mentioned and referred to; that 
thereafter and on the 23rd day of November, 188], and on the 3rd 
day of April, 1884, and prior to the expiration of the ninety days 
from the date of public notice provided for in said act of 1870, the 
said H. C. Owen duly paid to the board of land commissioners for 
the sale of school and university lands of the State of Oregon the 
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twenty per centum required by the said act of 1870 to be paid upon 
all the lands hereinafter set forth and described in the exhibit hereto 
attached, marked Exhibit “A,” which exhibit is made a part of this 
amended bill of complaint, and upon such payment being made the 
said board of land commissioners duly executed a certificate of sale 
to said Owen for the said lands upon which the said payment of 
twenty per centum was so made; that said lands so paid for and 
certificated aggregate 43,207.60 acres and are situated in Lake county, 
Oregon. 
V. 

That about the 15th day of October, 1884, your orator purchased 
the said 43,207.60 acres of land so certificated as aforesaid to said 
Owen from one ©. N. Felton, the grantee thereof, from the said 
Owen, paying therefor to the said Felton above the sum of $30,000, 

and assuming to pay the residue of the purchase price of 
08 said lands to the State of Oregon, and he is now occupying 
and using the same for the purposes of making hay and 
pasturage. 
VI. 

That on the 18th day of October, 1878, the Legislature of the 
State of Oregon passed and the Governor approved an act by which 
it was provided that all applications for the purchase of swamp and 
overflowed lands made previous to the passage of said act which 
have not been regularly made in accordance with law or which 
were regularly made and the applicants have not fully complied 
with all the terms and requirements of the law under which they 
were made, including the payment of the twenty per centum of 
the purchase price, were declared void and of no torce or effect 
whatever. 


VIL. 


That heretofore and on the 16th day of February, 1887, the Legis- 
lature of the State of Oregon passed and the Governor approved an 
act by which it was provided that all certificates of sale issued by 
the board of commissioners for the sale of school and university 
lands and for the investment of the funds arising therefrom for 
swamp or overflowed lands on which the twenty per centum of the 
purchase price was not paid prior to January 17th, 1879, are hereby 
declared void and of no foree or effect whatever, and the said act 
provided that said board of commissioners should be authorized and 
directed to cancel said certificates of sale. 


VILL. 


That said defendants, assuming to act as the board of land com- 
missioners for the sale of school and university lands of the State of 
Oregon, have cancelled the said certificates of sale so issued as afore- 

said to H. C. Owen, and through which your orator derives 
39 title to the lands aforesaid ; that the said defendants have so 
assumed as such board, pretending that the said certificates 
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of sale to your orator were void under the said act of 1887, for the 
reason that the twenty per centum of the purchase price for said 
_ lands was not paid prior to the 17th day of January, 1879, the date 
on which the said act of October 18th, 1878, went into effect, al- 
though in fact such payment was made by said Owen prior to the 
expiration of the ninety days from the date of public notice pro- 
vided for in the said act of 1870 of the completion, approval, and 
filing of the maps and descriptions covering the said lands herein- 
after mentioned. 


IX. 


That on the 25th day of February, 1890, the said defendants, as- 
suming to act as the board of land commissioners for the State of 
Oregon as aforesaid, made the following order: 

“In the matter of the application of W. Z. Moss et al. to purchase 
certain swamp lands in the Warner Lake Valley, recently certified 
to the State by the Secretary of the Interior in list No. 12, Lake- 
view district, it was ordered that the said applications made in pur- 
suance of the act approved Feb’y 16th, 1887, relating to swamp 
lands, be accepted, and that deeds be issued to lawful applicants for 
the lands described therein, as far as the same shall appear in said 
certified list: Provided, That no deed shall issue to any person but 
an actual settler till after the expiration of 90 days from the time 
said list was filed with the clerk of the board.” ~ 

The said W. Z. Moss et al. mentioned in said order are applicants 
under the said act of 1887 to purchase from the said board certain 
of the lands hereinbefore mentioned belonging to your orator and 
acquired as aforesaid from said Felton; and thereafter, during the 

month of April, 1890, the defendants, so assuming to act, did 
40) pretend to sell about one thousand acres of the said lands of 

your orator and did issue in the name of the State of Oregon 
deeds therefor to the persons purchasing the same; that a large 
number of applications for the purchase of the lands so belonging 
to your orator are on file in the office of said commissioners and a 
large number of other persons are proposing, upon the expiration of 
the ninety days mentioned in the said order hereinbefore recited, to 
make application for the purchase of the said lands belonging to 
your orator. 

X. 

And your orator alleges and shows that the said. defendants are 
without any authority to so sell and dispose of the lands of your 
orator; that the said act of the Legislative Assembly of the State of 
Oregon of 1887 declaring the certificates of purchase of swamp lands 
upon which the twenty per centum had not been paid prior to the 
going into effect of the said act of 1878 is void and of no force or 
effect as impairing the obligation of the contract with the State of 
Oregon for the purchase of said lands, as hereinbefore set forth, 
under which your orator’s title is derived as aforesaid. 
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XI. 
Your orator shows that heretofore and prior to the making of the 
said hereinbefore-recited order your orator protested to the said de- 
fendants, so assuming to act as aforesaid, against the sale of your 
orator’s said lands, but such protests were wholly disregarded by 
them. 


XII. 


Your orator shows that unless restrained therefrom said defend- 
ants, assuming to act as the board of land commissioners as afore- 
said, will at the expiration of the said ninety days mentioned in 

the hereinbefore-recited order procéed to sel the said lands 
41 of your orator and to execute as and for the State of Oregon 

deeds therefor, which acts, pretenses, and doings will operate 
to cloud your orator’s title to the said lands and involve him ina 
great multiplicity of suits and to his wrong and irreparable injury 
in the premises. 


XIII. 


That said lands of your orator which said defendants propose to 
so sell and convey as aforesaid are of a value to exceed $50,000. 

Wherefore your orator prays: 

1. That the said defendants may be both preliminarily and _per- 
petually restrained and enjoined from offering for sale or from sell- 
ing any of the said mentioned and described lands of the plaintiff or 
from executing or issuing for and in behalf of the State of Oregon 
or as the act of the board of land commissioners of the State of Ore- 
gon for the sale of school and university lands or otherwise any of 
the said mentioned lands. 

2. And that your orator may have such other or further relief in 
the premises as the nature of the case may require and as shall be 
agreeable to equity and good conscience. 

To the end, therefore, that the said defendants may, if they can, 
show why your orator should not have the relief hereby prayed and 
may, according to the best and utmost of their several and respect- 
ive knowledge, remembrance, information, and belief, full, true, di- 
rect, and perfect answer make to each and all of the matters and 
| things in this amended bill of complaint contained, and that as 
| fully and particularly as if the same were here repeated paragraph 
by paragraph and they were specially interrogated thereunto sev- 
erally— 

May it please your honors, the premises considered, to grant unto 

your orator a writ of subpoena issuing out of and under the 
42 seal of this houorable court, to be directed to the said defend- 

ants, Sylvester Pennoyer, G. W. McBride, and G. W. Webb, 
commanding them and each of them, by a certain day and under a 
certain penalty to be therein inserted, to appear before your honors 
in this honorable court and then and there full, true, direct, and 
perfect answer make to all and singular the premises, and, further, 
to stand to, perform, and abide by such further order or decree as 


-_ 
7 


a 
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to your honors shall seem meet, and also a writ of provisional and 
a writ of perpetual injunction to the same tenor, purport, and effect: 
as is hereinbefore set forth and prayed. 
And your orators will ever pray 

DOLPH, BELLINGE R, MALLORY & SIMON, 


Solicitors for Complainant. 


STATE OF OREGON, .. 
Aaah of Multnomah, as 


4 err ; 


C. B. Bellinger, the attorney of R. F. McConnaughy, the above- 
named complainant, being duly sworn according to law, on his oath 
saith that he has read the above amended bill of sg and 
knows the contents thereof, and that the same is true of his own 


; knowledge except as to the statements therein with reference to the 
ott possession of the lands mentioned therein and their value and as to 
_ complainant having protested against the sale of such lands, and as 


to such matters he believes it to be true. 


. B. BELLINGER. 


Subscribed and sworn to before me this 25th day of July, 1890. 
[ SEAL. | VICTOR C. BELLINGER, 
Notary Publie for Oregon. 


Endorsed: Filed July 25, 1890. R. H. Lamson, clerk. 
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half of northwe st qui irter of - neh areienines 

West half of southwest quarter and 
south west —— of northwest quar- 
ter of. si oe 

East hi: lf and east h ilf ‘of west half and 
northwest quarter of northwest quar- 


ia i nce ndiniatinn enue cane Haan 

Northeast quarter __ Pao 

49 West half and southwest quarter 
of southeast quarter of ...-....5ee. 


North half southwest quarter and north 
half of southeast quarter of...~-~- ie 
West half of northwest quarter and 
north west dined of south west quarter 
of iia ai SA SEEN 
West hz alf of ‘west hi ilf, exce ept lots one, 
two, three, and four of. saci delsdihepeiainaiiaiia 


‘OYER ET AL. 


MC CONNAUGHY. 


458.37 
$20.00 
640.00 
640.00 
820.00 
80.00 
640.00 
640.00 
640.00 
3270.00 
20.00 
640.00 


449.83 
480.00 
640.00 


408.80 

44: 32 
180.00 
320.00 


200.00 


480.00 acres. 


360.00 


462.36 
590.16 

80.00 
160.00 


240.00 


360,00 


560.00 


120.00 


50. OO 
160.00 


360.00 acres. 


560.00 


120.00 


17.81 
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Southwest quarter, west half of southeast 
quarter, west half of northwest quarter, 
southeast quarter of northeast quarter, 


except lots one, two, three, and four_Sec. 7, T. 3938., R. 25 E.-- 231.32 acres. 
All except lots one and two of....-... “ 18, ‘6 vs 543.80 ‘§ 
The total containing.----.... ..... 43,207.60 

50 And afterwards, to wit, on Monday, the 28th day of July, 


1890, the same being the 54th judicial day of the regular 
April term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


51 In the Cireuit Court of the United States for the District of 
Oregon. 


V8. 
SYLVESTER PENNOYER, GEORGE W. McBripe, and G. 
W. WEBB. 


R. F. McConnauGuy ) 
| on 
> No. 1708. 


JuLY 28, 1890. 


This cause was beard upon the demurrer to the amended bill and 
was argued by Mr. Charles B. Bellinger, of counsel for the plaintiff, 
and by Mr. Lewis L. McArthur, of counsel for the defendants; on 
consideration whereof it is ordered and adjudged that said demurrer 
be, and the same is hereby, overruled, and that said defendants be 
allowed ten days from this date in which to answer said amended 


bill. 
52 And afterwards, to wit, on the 28th day of July, 1890, there 


was duly filed in said court an opinion by the court in words 
and figures as follows, to wit : 


53 In the Cireuit Court of the United States for the District of 


Oregon. 
R. F. McConnauGuy 
v fe 
+ T . 4 ¢ No. l OS. 
SYLVESTER PENNOYER, GrorRGE W. McBripg, G. W. | 
W EBB. J 


Suit for an Injunction. 
Monpay, July 28, 1890. 


(1.) Suit against a State—A suit by a citizen of California to enjoin 
the persons constituting the board of land commissioners of 
the State of Oregon from selling certain swamp Jands claimed 
by the plaintiff as forfeited to the State for non-compliance 
with a condition of a former sale of the same lands by the 
State to the plaintiff’s grantor is not a suit against the State 
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of Oregon, it appearing that the legislation under which the 

defendants claim the right to act is unconstitutional and void, 

because it impairs the obligation of the contract of the State 
i with such grantor. 

(2.) Contract for sale of swamp lands.—An application for the pur- 

chase of swamp lands under § 3 of the act of October 26, 1870, 


for the “selection and sale” of swanyp lands from the date of 
its receipt and filing by the land commissioner constitutes a 
| contract between the State and the applicant for the sale to the 
<be latter of the tract or tracts therein “mentioned, with the right 
to the immediate possession thereof, and on the performance 
of the conditions subsequent of payment and reclamation, 


within the terms and requirements of said section, the appli- 
‘ant or his assigns is entitled to a patent therefor. 

' Statutes of October 18, 1878, and February 16, 1887.—Section 9 of 
> the act of 1878 does not, when fairly construed, include an ap- 
plication for the purchase of swamp land under the act of 
1870, when there is no default in the payment of the 20 per 
centum of the purchase price as provided in said act of 1870; 
but if it does include such a case, then it is unconstitutional 
and void, as impairing the obligation of the contract of the 
State with the applicant, which gave him until ninety days 
after the publication of the notice of the filing of the map of 
such lands in the office of the clerk of the county in which 
they lie to make such payment, and section 1 of the act of 
1887, which declares all certiticates of sale of swamp lands void 
on which the 20 per centum of the purchase price was not paid 
prior to January 17, 1879, is, in the case where the 20 per cen- 
tum was paid when due, according to the contract of sale, 
whether before or after said day in 1579, unconstitutional and 
void for the same reason. 


Derapy, J. : 

By the act of March 12, 1860, Congress granted to the State of 
Oregon the swamp and overflowed lands within its border. 

On October 26, 1870,the Legislature passed an act “ providing for 
the selection and sale” of such lands. Ses. L., 54. 

By this act it was made the duty of the Governor, as land com- 
missioner, to select such lands by means of deputies, who were re- 
quired to return their selections to the commissioner for examina- 
tion. Upon the selections being made in any county the commis- 
sioner was required to make out, in duplicate, maps thereof, one 
copy of which was to be filed in the office of the clerk of such 
county, the date of which filing was to be certified by said clerk to 
the commissioner, and thereupon the latter was required to give 
notice of such selection and filing by publication in a weekly paper 
published in the county for four successive weeks. 

The act also directed the commissioner to sell such lands at a price 
not less than $1 per acre in geld coin. Any citizen of the United 
States over 21 years of age might apply “for the purchase of any 
tract or tracts” of such lands by filing his application therefor with 
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the commissioner, who shall endorse thereon the date of such filing, 
describing the same by the “survey,” or if no survey is made, then 
by fences, ditches, monuments, or other artificial or natural land- 
marks, and in case of adverse applicants for the same parcel of land 
the commissioner shall sell the same to the person whose applica- 
tion is first filed. 

Within 90 days from the date of the notice aforesaid 20 per cen- 
tum of the purchase-money must be paid to the commissioner, who 


shall “issue to the applicant a receipt therefor.” The balance of 


said purchase-money shall be paid and proof of reclamation made 
within 10 years from said date, when a patent shall issue to the 
applicant; but in default of such proof aud payment the land “shall 
revert to the State and the money paid thereon shall be forfeited.” 

On October 18, 1878, the Legislature passed an act providing for 
the selection, location, and sale of State lands and the management 
and disposition of the proceeds arising therefrom, including swamp 
and overflowed lands, and the express repeal of sundry acts relating 
thereto, not including the act of 1870. Ses. L., 41. 

By.this act the Governor was “ appointed ” land commissioner for 
the State, as he had been since 1862 by the act of October 15 of that 
year (Comp. 1874, p. 629), with power “to locate all the lands to 
which the State is entitled under the laws of the United States,” 
and the board of commissioners for the sale of school and university 
lands were authorized to sell the swamp and overflowed lands there- 
tofore or thereafter “ se:ected,” not exceeding 320 acres, to any one 
person, at not less than $1 per acre. 

After providing at some length for the manner of applying for 
the purchase of swamp lands and the purchase and conveyance of 
the same, the act (§ 9) declares as follows: 

“All applications for the purchase of swamp and overflowed lands 

* * made previous to the passage of this act which have not 
been regularly made in accordance with law or which were regu- 
larly made and the applicants have not fully complied with all the 
terms and requirements of the law under which they were made, in- 
cluding the payment of the twenty per centum of the purchase 
price, are hereby declared void and of no force or effect whatever.” 

On February 16, 1887, the Legisture passed an act entitled in part 
“to declare void certain certificates of sale and to forfeit certain 
lands” (Ses. L., 9), the first section of which declares as follows: 
“That all certificates of sale issued by the board of commissioners 
for the sale of school and university lands and for the investment of 
the funds arising therefrom for swamp or overflowed lands on which 
the 20 per centum of the purchase price was not paid prior to Janu- 
ary 17, 1879, are hereby declared void and of no force or effect 
whatever; and said board of commissioners is hereby authorized and 
directed to cancel said certificates of sale.” These certificates of sale 
are the receipts provided for in the act of 1870. 

The date, January 17, 1879, mentioned in this section is the date 
of the act of 1878, plus the 90 days which elapsed before it took 


and 


effect. Section 7 of this act provides: “All swamp or overflowed 
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lands reverting to the State under the provisions of this act shall be 
sold as provided in the act of 1878 relating to swamp lands.” 

This suit is brought by the plaintiff, a citizen of California, to re- 
strain the defendants, citizens of Oregon, constituting the board of 
land commissioners of the State, to restrain them from selling certain 
swamp lands claimed by the plaintiff as having reverted to the State 
under section 1 of the act of 1887. 

The cause was heard on a demurrer to the bill. 

From the latter it appears that prior to October 18, 1878, Henry 
C. Owen had regularly applied, in pursuance of the act of 1870, for 
the purchase of certain swamp lands theretofore certified to the State 
by the Secretary of the Interior asswamp and overflowed under said 
act of 1860, including those now here claimed by the plaintiff; that 
thereafter, on November 23, 1881, and on April 3, 1884, and prior 
to the expiration of the 90 days from the date of the public notice 
provided for in the act of 1870, the said Owen duly paid to the 
board of land commissioners the 20 per centum required by said act 
on 43,207.60 acres of said lands, situate in Lake county, Oregon ; 
that about October 15, 1884, the plaintiff purchased said last-men- 
tioned lands from Charles N. Felton, the grantee of Owen, and now 
occupies the same for hay and pasturage, and that he paid Felton 
for said lands the sum of $30,000 and assumed to pay the State the 
remainder of the purchase price therefor when it becomes due; that 
said defendants, assuming to act as the board of land commissioners 
and pretending that the certificates of sale issued to Owen are void 
for the reason that the 20 per centum of the purchase price was not 
paid before January 17, 1879, have canceled the same and have 
ordered said lands to be sold under the act of 1887 as reverted to the 
State, and have actually sold about 1,000 acres thereof. 

It is also alleged in the bill that the defendants are acting in this 

matter without authority of law; that the act of 1887, in so 
od far as it declares the certificates given on the sale of the lands 

claimed herein by the plaintiff because the 20 per centum of 
the purchase price was not paid prior to January 17, 1879, is void 
and of no effect because it impairs the obligation of the contract 
with the State, under which the plaintiff claims, for the sale of these 
lands, which are of the value of $50,000. 

The demurrer to the bill is, in substance, that the suit is in effect 
one against the State, and therefore this court is without jurisdic- 
tion. 

The question is this a suit against the State is the question in the 
case, and this involves the construction and validity of the State 
legislation on the subject. 

If the legislation is invalid under which the defendants assume 
to act they do not represent the State. They are acting without its 
authority, without the authority of law, and are responsible for their 
acts as private individuals. On the other hand, if this legislation 
is valid they represent the State, and the suit, in substance and 
effect, is against the State. Sucha suit is forbidden by the eleventh 
amendment to the Constitution of the United States, which declares 
“The judicial power of the United States shall not be construed to 

4—1280 
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extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by citizens of another State or by 
citizens or subjects of any foreign State.” 

Fortunately, the law on this subject has been so carefully and 
explicitly laid down by the Supreme Court in numerous eases, from 
Osborne v. The Bank of the United States, 9 Whea., 738 (1824), 
down to Poindexter v. Greenhow, 114 U.S., 270; Allen v. B. & O. 
R’y Co., id., 311 (1884); Hagood v. Southern, 117 U. S., 52 (1885) ; 
In re Ayers, 123 U. S., 448 (1887), that nothing remains for this 
court to do but to state the same and follow it. 

In Cunningham v. Mason & Brunswick R’y Co., 109 U.S., 446, 
Mr. Justice Miller, after stating “that whenever it can be clearly 
seen that the State is an indispensable party to enable the court, ac- 
cording to the rules which govern its procedure, to grant the relief 
sought it will refuse to take jurisdiction,” proceeds to classify the 
cases in which jurisdiction has been maintained. One of these, the 
second, is “where an individual is sued in tort for séme act inju- 
rious to another in regard to person or property, to which his de- 
fence is that he has acted under the order of the Government.” 

In this class of cases he says the defendant “ is not sued as or be- 
cause he is the officer ofthe Government, but as an individual, and 
the court is not ousted of jurisdiction because he asserts authority 
as such officer. To make out his defence he must show that his 
authority was sufficient in law to protect him.” 

[In support of this proposition the justice cites a number of cases 
decided in that court, including the then recent case of U.S. v. Lee, 
106 U.S., 196, in which the plaintiff below maintained an action 
to recover the possession of certain real property against persons 
claiming to occupy as the agent and under the authority of the 
United States, on the ground that the alleged authority, which con- 
sisted of a purchase at an alleged tax sale, was invalid. 

In the able, and I think unanswerable, argument contained in 
the opinion of the Supreme Court by the late Mr. Justice Matthews 
in Poindexter v. Greenhow, supra, the question is thoroughly con- 
sidered, in the light of all authorities, and the jurisdiction of the 
court unqualifiedly maintained. 

The case was briefly this: On March 30, 1871, the Legislature of 
Virginia authorized the coupons of the funded debt of the State to 
be received in payment of taxes due thereto, and by subsequent 
legislation forbid their being so received. 

The plaintiff in error and below regularly tendered the defend- 
ant, the collector of taxes, coupons in payment of his taxes, which 
were refused, and certain of his personal property was levied on for 
the same. The plaintiff then brought an action of detinue in a 
court of Virginia to recover his property, in which the defendant had 
judgment. From there the case was taken by a writ of error to 
the Supreme Court of the United States, where the judgment of the 
court below was reversed, and it was held that the legislation of Vir- 
ginia forbidding these coupons to be received for taxes impaired the 
obligation of its contract with the plaintiff, and was therefore void ; 
that as the plaintiff had paid his taxes by the tender of his coupons 


a 


{ 
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the defendant had no authority of law to enforce other payment by 
the seizure of his property; that in so doing the defendant ceased 
to be an officer of the law and became a private wrong-doer, in 
which character he took and detained the property of the plaintiff, 

In the course of the opinion (p. 288) it is said : 

“ The ratio decidendi in this class of cases is very plain. A de- 
fendant sued as a wrong-doer, who seeks to substitute the State in 
his place, or to justify by the authority of the State, or to defend on 
the ground that the State has adopted his act and exonerated him, 
cannot rest on the bare assertion of his defence. He is bound to 
establish it. The State is a political corporate body, can act only 
through agents, and can command only by laws. It is necessary, 
therefore, for such a defendant, in order to complete his defence, to 
produce a law of the State which constitutes his commission as its 
agent and a warrant for his act. This the defendant in the present 
case undertook to do. He relied on the act of January 26, 1882, re- 
quiring him to collect taxes in gold, silver, United States treasury 
notes, national bank currency, and nothing else, and thus forbid- 
ding his receipt of coupons in lieu of money. ‘That, it is true, isa 
legislative act of the government of Virginia, but it is not a law of 
the State of Virginia. The State has passed no such law, for it can- 
not, and what it cannot do it certainly, in contemplation of law, has 
not done. The Constitution of the United States and its own con- 
tract, both irrepealable by any such an act on its part, are the law 
of Virginia, and that law made it the duty of the defendant to re- 
ceive the coupons tendered in payment of taxes, and declared every 
step to enforce the tax, thereafter taken, to be without warrant of 
law, and therefore a wrong. He stands, then, stripped of his official 
character, and, confessing a personal violation of the plaintiff's 
rights, for which he must personally answer, he is witliout defence.” 

Further on (p. 291), after stating the difference in this respect 
between the government of a State, its agents, and the State itself, 
it is said: 

“ This distinction is essential to the idea of constitutional govern- 
ment. ‘To deny it or blot it out obliterates the line of demarcation 
that separates constitutional government from absolutism, free self- 
government based on the sovereignty of the people from that 
despotism, whether of the one or the many, which enables the agent 
of the State to declare and decree that he is the State, to say ‘ J’ Hal 
c'est moi.’ Of what avail are written constitutions whose bills of 
right for the security of individual liberty have been written, too 
often, with the blood of martyrs, shed upon the battle-field and the 
scaffold, if their limitation and restraints upon power may be over- 
powered with impunity by the very agencies appointed to guard, de- 
fend, and enforce them,and that, too, with the sacred authority of law, 
not only compelling obedience, but entitled to respect? And how 


else can these principles of individual liberty and right be main- 


tained if, when violated, the judicial tribunals are forbidden to visit 
penalties upon individual offenders who are the instruments of wrong 
whenever they interpose the shield of the State? ‘The doctrine is 
not to be tolerated. The whole frame and scheme of the political 
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institutions of this country, State and Federal, protest against it. 
Their continued existence is not compatible with it. It is the doc- 
trine of absolutism, pure, simple, and* naked, and of communism, 
which is its twin—the double progeny of the same evil birth.” 

In Allen v. B. & O. R’y Co., supra, the court allowed a perpetual 
injunction against the auditor of public accounts and treasurer of 
the State of Vi irginia to prevent the enforcement of a tax by the 
seizure and sale of the plaintiff’s property, for which coupons of the 
bonds of the State had been duly tendered and refused. 

These cases go upon the theory that proceedings to enjoin the 
seizure and sale of property or for the recovery of the possession of 
the same when seized, to enforce the payment of a tax for which a 
valid tender has been made, are defensive in their nature in which 
the plaintiff does not seek to compel the State or its agent to do or 


perform any particular act, but to prevent the seizure and sale of 


his property by a person acting professedly on behalf of the State, 
but without the authority of law. 

And that is this case exactly. The defendants, a board of com- 
missioners for the sale of swamp lands, are assuming to sell certain 
of such lands as the property of the State. The plaintiff claims the 

lands under a contract of purchase from the State, and asks 
55 to have the defendants enjoined from doing an unlawful act 

to his irreparable injury. The defendants claim that they 
are acting in obedience to an act of the Legislature, which the plain- 
tiff maintains is unconstitutional and void. 

If the legislation under which the defendants assume to act is 
valid—an act of the State of Oregon—then the defendants stand for 
and represent the State, which, although not a party on the record, 
is in substance and effect the real defendant, and therefore the suit 
is forbidden by the eleventh amendment ; otherwise not. 

And before proceeding to consider this question it may be well to 
suggest that in this matter the defendants are not acting as Gov- 


ernor, secretary, and treasurer of the State, but simply as a board of 


commissioners for the sale of swamp lands belonging to the State. 

The State constitution (art. 5,§ 5) constitutes these persons by 
their title of office and during their cohtinuance therein “a board 
of commissioners for the sale of school and university lands,” and 
subsequently the Legislature devolved on them the additional duty 
of disposing of the swamp lands. 

A qualified applicant for the purchase of swamp lands under the 
act of 1870 had a contract with the State for the sale and convey- 
ance to him of the land specified in his application from the receipt 
and filing of the same, according to the terms and conditions men- 
tioned in the act. McConnaughy v. Wiley, 33 Fed. Rep., 452 

The transaction, as set forth in the statute, has all the elements of 
a contract of sale. The statute is a formal standing offer by the 
State of these lands for sale on the terms therein mentioned and an 
invitation to all qualified citizens of the United States to become 
purchasers thereof by filing an application for some specific tract 
thereof with the board and complying with the subsequent condi- 
tions of payment and reclamation. 
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The purchaser—the applicant—is entitled to enter into the pos- 
session of the land at once and commence the work of reclamation 
and cultivation and appropriate the products thereof to his own use. 
The application is a written acceptance of the offer of the State in 
relation to the land described therein, and on the filing of the same 
the minds of the seller and the purchaser—the State and the appli- 
cant—came together on the proposition, and thenceforth there was 
an agreement between them for the sale and purchase of that parcel 
of land, binding on each of them until released <a by some 
substantial default of the other, pot overlooked or excused. This 
contract, as soon as made—as soon as the neva ent of the offer of 
the State is filed—comes under the protection of that restraint on 
the power of the State which prohibits it from passing any law “im- 
pairing the obligation of contracts.” U.S. Con., art. 1, § 10. 

The experience of a century and more has demonstrated that but 
for this wholesome restraint on the action of State Legislatures a con- 
tract with a State would be subject to modification or recision with 
every whim of public opinion or gust of popular passion. 

Section 1 of the act of 1887 is assumed in the bill as the legisla- 
tion which impairs the obligation of this contract and under which 
the defendants are wrongfully attempting to sell this land. It ex- 
pressly avoids all sales of swamp land on which the 20 per centum 
was not paid prior to January 17, 1879. This is broad enough to 
include the purchase by Owen, under which the ¥ fendants claim. 
But, as appears, the contract with Owen gave him ninety days after 
the publication of the notice in which to make this payment. This 
period had not expired on January 17, 1879, and before it did ex- 
pire the 20 per centum was duly paid and accepted by the board. 

It appears that the Legislature of 1887 undertook to annul this 
contract and require the certificates given the purchaser to be can- 
celed on the ground that he had not complied with section 9 of the 
act of 1878 by paying the 20 per centum prior to January 17, 1879, 
the date when that act took effect. 

But the act of 1878, fairly and reasonably construed, did not re- 
_ such payment to beso made. It declared void and of no 
effect applications where the purchaser had not fully complied with 
“the terms and requirements of the law” under which they were 
made, “ including the payment of the 20 per centum of the purchase 
price.” 

Counsel for the defendants insists that this act must be construed 
as requiring the payment of this 20 per centum prior to January 17, 
1879, even if the same was not then due according to the terms of 
the sale as stated in the act of 1870. If this be so, then the act is 
so far void, because it impairs the obligation of the contract of sale, 
whereby the purchaser was to have until 90 days after the publica- 
tion of notice to make the payment in without reference to when 
such publication should be made. The State had the right to make 
this publication whenever it was ready and to compel the payment 
within 90 days thereafter; but it had no power to require or compel 
the payment sooner than this and before it was due. This isa 
inatter material to the purchaser. He ought not to be required to 
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make this payment before it is due,and every moment of time 
which the law gives him to make the payment in prolongs by the 
so much the expiration of the succeeding ten years within which he 
may reclaim the land and pay the balance of the purchase price. 

But I do not think the act of 1878 ought to be so construed or that 
it will even bear such a construction. By its express terms it does 
not include any case except where tliere is a default on the part of 
the purchaser. The failure to pay the 20 per centum is included in 
the failure to comply with the terms and requirements of the law 
generally. It is not the mere non-payment of this per centum by a 
given day that is to have the effect to make void the application or 
the purchase, but the failure to do so when and as required by law, 
namely, within ninety days after the publication of the notice of 
filing the map. Any other construction of the section:would not 
only be strained, but would impute to the Legislature a purpose to 
impair the obligation of the c mtract of the State with the purchaser, 
which ought not to be done if it can be avoided. 

Prior to the passage of the act of 1887 the act of 1878 was not re- 
garded as affecting sales where there had been no default in the 
payment of the 20 per centum or otherwise on the part of the pur- 
chaser or his assigns. 

In an opinion delivered by the board of land commissioners some 
years before the passage of the former act, entitled “In the matter 
of the application of H. C. Owen for a certificate of purchase of cer- 
tain swamp lands,” it was held that the act of 1878 does not apply 
to a case where the period prescribed by the act of 1870 for the pay- 
ment of the 20 per centum has not expired ; and such, I understand, 
has been the uniform construction heretofore given to the act by the 
board. 

The construction given to a statute by the executive or admin- 
istrative officers of the Government charged with its execution Is 
entitled to respeciful consideration and ought not to be lightly over- 
ruled. Endlich, Interpretation of Statutes, § 360; U.S. v. Moore, 
95 U.S., 763; Seanlan v. Childs, 33 Wis., 666; Westbrook v. Miller, 
56 Mich., 151. 

In conclusion, the act of 1878 does not authorize the board to treat 
this land as reverted to the State, because the 20 per centum of the 
purchase price was not paid before it took effect, and would be un- 
constitutional and void if it did. The per centum was duly paid 
and accepted by the board when it was due. 

Section 1 of the act of 1887 is void and of no effect in the case of 
contracts like this, where this per centum was not due and payable 
prior to January 17, 1879. 

This being so, the defendants are acting without the authority of 
law—without the authority of the State. They do not represent the 
State. The State is not a party to this suit either on the record or in 
substance or effect, and therefore the court has jurisdiction of the 
same as a suit between private persons who are citizens of different 
States. 

The plaintiff is entitled toa perpetual injunction against the de- 
fendants and for costs. 


+... eae 
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Mr. Charles B. Bellinger, for the plaintiff. 
Mr. Lewis L. MeArthur, for the defendants. 


(Signed) MATTHEW P. DEADY, 
U.S. District Judge. 


Endorsed: Filed July 28, 1890. R. H. Lamson, clerk. 


56 And afterwards, to wit, on the 9th day of August, 1890, 
there was duly filed in said court a petition for rebearing 
in words and figures as follows, to wit: 


~~ 


oi 


In the Cireuit Court of the United States for the District of 
Oregon. 


R. F. McConnauauy, Complainant, ) 

vs. 

SYLVESTER Pennoyer, GeorGe W. McBripe, and G. W. Wess, { 
Defendants. i 


Now, on this day, come the defendants above named and respect- 
fully move and request this honorable court to grant to them a re- 
hearing of the argument of their demurrer to the amended bill of 
complaint in this cause upon the following grounds : 

lirst. ‘The magnitude and grave importance of the principle in- 
volved in and which underlies this controversy cannot be over- 
estimated in its bearing upon the question of the relative rights of 
sovereignty existing between the United States and the State of 
Oregon and the jurisdiction and powers of the officers of said govern- 
ments, these defendants protesting and respectfully submitting that 
they are in nowise responsible or liable or amenable as_ individ- 
uals in the matters sought to be effected by this litigation, but 
affirming that defendant Svlvester Pernoyer is Governor of the State 
of Oregon, defendant George W. Mcbride is secretary of state of 
Oregon, and defendant G. W. Webb is treasurer of the State of Or- 
egon, and that as such officers and not otherwise they are by the 
authority of the laws of said State of Oregon created a board of com- 
missioners for the sale of school, university, and swamp lands 
belonging to said State, and that as such board of commission- 
ers and not otherwise these defendants were and are by the act 

of the Legislature of said State entitled “ An act to declare 
58 void certain certificates of sale and to forfeit certain land; to 

authorize the cancellation of such certificates; to direct the 
repayment of moneys paid thereon; to preserve the rights of set- 
tlers on swamp lands; to authorize the institution of suits to cancel 
conveyances obtained by fraud, and to provide for the issuance of 
deeds to swamp lands without reclamation,” approved February 
16, 1887, required to discharge the duties imposed upon them by 
said legislation, the discharge of which duties constitutes the acts 
complained of in the plaintiff’s bill of complaint. 

Second. Since the argument was made and the decision of the 
court rendered upon the demurrer of defendants to said amended 
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bill of complaint defendants have been informed of a decision of 
the Supreme Court of the United States in the case of Hans vs. Lou- 
isiana, 134 U.S., 1, throwing further light upon the questions in- 
volved in this cause, and defendants are advised by their counsel, 
after due consideration of said decision when taken in connection 
with the previous decisions of said Supreme Court, that, in the 
opinion of counsel, the decision of this honorable court heretofore 
rendered overruling said demurrer is in conflict with said decisiotis 
of the Supreme Court in this, that it is held by that court that where 
the property or rights of the citizen of a State which are not de- 
pendent for their existence upon any contract between himself and 
another State are invaded or violated by officers of such other State 
under the claimed authority of an unconstitutional and void statute 
of such State such acts of such officers may be judicially resisted, 
they being individually liable for such acts which are not 
59 authorized by law; but that when the complainant’s alleged 
rights are claimed to be founded upon a contract entered into 
te himself and such other State, the obligation of which con- 
tract it is asserted is about to be im paired by acts of officers of such 
State done under the direction and supposed authorization of an 
unconstitutional law of such State, that in such case the State, being 
a party to the contract, is a necessary party to any litigation seeking 
directly a specific performance of such contract or seeking to obtain 
the same result indirectly by a suit to restrain the officers of the 
State from so violating such contract, and that inasmuch as the State 
cannot be sued without its consent such litigation cannot be main- 
tained against its said officers. 
Wherefore defendants pray to be heard by their counsel in this 
behalf. 
E. C. BRONAUGH, 
L. L. McARTHUR, 
Solicitors for Defendants. 


STATE OF OREGON, = 
County of Multonmah, { ° 


We hereby admit due and legal service to have been made upon 
us, in the above county and State, on this ninth day of August, A. 
D. 1890, of the within motion for rehearing, and hereby further 
admit — received a duly certified copy of said motion. 

DOLPH, BELLINGER, MALLORY anp SIMON, 
Solicitors for Complainant. 


Endorsed: Filed August 9, 1890. R. H. Lamson, clerk. 


60 And afterwards, to wit,on the 9th day of August, 1890, 
there was duly filed in said court a motion for rehearing in 
words and figures as follows, to wit: 


rt’ 


r’ 
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61 In the Circuit Court of the United States for the District of 
Oregon. 


R. F. McConnaueuy, Complainant, 
Us. 
SYLVESTER PENNOYER, Georce W. McBriprg, and GgoraEe W. 
Wess, Defendants. 


Come now the undersigned, solicitors for the above-named defend- 
ants,and move the court to order a rehearing of the demurrer to the 
atnended bill of complaint, and they base this motion upon the rec- 
ord in the case and upon the petition of the defendants, herewith 
filed. 

EK. C. BRONAUGH, 
L. L. McARTHUR, 
Solicitors for Defendants. 


STATE OF OREGON, 


Riis 
County of Multnomah, f **: 


We hereby admit due and legal service to have been made upon 
us, in the above county and State, on this ninth day of August, A. 
D. 1890, of the within motion for rehearing, and hereby further ad- 
mit having received a duly certified copy of said motion. 

DOLPH, BELLINGER, MALLORY anp SIMON, 
Solicitors for Complainant. 


Endorsed: Filed August 9, 1890. R. H. Lamson, clerk. 


62 And afterwards, to wit, on the 9th day of August, 1890, 
there was duly filed in said court a notice of motion for re- 
hearing in words and figures as follows, to wit: 


63 In the Cirewmt Court of the United States for the District of 
Oregon. 


R. F. McConnavueny, Complainant, 
VS. 
SYLVESTER PENNOYER, GeorGeE W. McBripe, and Grorce W. 
Wess, Defendants. 


To the plaintiff in the above-entitled cause and to Messrs. Dolph, 

Bellinger, Mallory & Simon, his solicitors: 

You and each of you will please take notice that the defendants, 
Sylvester Pennoyer, George W. McBride, and George W. Webb, 
will, on the fifteenth day of August, 1890, at the coming in of court 
on said day, or as soon thereafter as counsel can be heard, apply to 
the above-entitled court to set for hearing, at a day certain, the mo- 
tion of the said defendants for a rehearing of the demurrer to the 
complainant’s amended bill of complaint, said motion being based 
upon the petition herewith served. | 

E. C. BRONAUGH, 
L. L. McARTHUR, 
Solicitors for the Defendants. 
5—1280 
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STATE OF OREGON, bas. 
County of Multnomah, 


We hereby admit due and legal service to have been made upon 
us, in the above county and State, on this ninth day of August, A. 
D. 1890, of the within notice of motion, and hereby further admit 
having received a duly certified copy of said notice. 

DOLPH, BELLINGER, MALLORY anp SIMON, 
Solicitors for Complainant. 


Endorsed: Filed August 9, 1890. R. H. Lamson, clerk. 


64 And afterwards, to wit, on Monday, the 11th day of August, 

1890, the same being the 60th judicial day of the regular 
April term of said court—present, the Honorable Matthew P. 
Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


65 In the Circuit Court of the United States for the District of 
Oregon. 


R. F. McConnauGuy 
U8. No. 1708. 
SYLVESTER PENNOYER et al. 
Avueust 11, 1890. 

Now, at this day, comes the plaintiff, by Mr. C. B. Bellinger, of 
counsel,and the defendants, by Mr. E. C. Bronaugh, of counsel, and 
on motion of said defendants it is ordered that this cause be, and the 
same is hereby, set for rehearing on the demurrer to the amended 
bill on Wednesday, August 13, 1890. 


66 And afterwards, to wit, on Monday, the [8th day of August, 

1890, the same being the 65rd judicial day of the regular 
April term of said court—present, the Honorable Matthew P. 
Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


67 In the Circuit Court of the United States for the District of 
Oregon. 


R. F. McConnauGuy 
vs. No. 1708. 
SYLVESTER Pennoyer, G. W. McBripe, and G. W. Wess. 


Avueust 18, 1890. 
This cause was reheard upon the demurrer to the amended bill 
herein, and was argued by Mr. Charles b. Bellinger, of counsel for 
the plaintiff, and by Mr. Earl C. Bronaugh and Mr. Lewis L. 
McArthur, of eounsel for the defendants; on consideration whereof 
it is ordered and adjudged that the order heretofore made on July 
twenty-eighth, eighteen hundred and ninety, overruling said de- 
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murrer tosaid amended bill be,and thesameis hereby, confirmed; and 
thereupon, said defendants declining to further plead, but electing to 
stand upon said demurrer to said amended bill, said plaintiff moves 
the court for a decree herein, as prayed in said amended bill. It is 
therefore adjudged and decreed that said defendants and each of 
them be, and they are hereby, perpetually enjoined and restrained 
from offering for sale or from selling or from éxecuting or issuing, 
for and in behalf of the State of Oregon or as the act of the board 
of land commissioners of the State of Oregon for the sale of school and 
university lands or otherwise, any deed toany of the lands mentioned in 
said amended bill and described as follows, to wit: All of section one, 
all of section two, the east half and the east half of the west half, 
except lots one, two, three, and four, of section three; the east half 

of the southeast quarter of section nine, all except lot one of 
68 section ten, all of section eleven, al] of section twelve, all of 

section thirteen, all of section fourteen; the north half and the 
southeast quarter, except lots one, two, and three, of section fifteen ; 
the east half, except lots one, two, three, and four, of section twenty- 
two; all of section twenty-three, all of section twenty-four, all of 
section twenty-five, all of section twenty-six; the east half of the 
east’ half, except lots one, two, three, and four, of section. twenty- 
seven ; the southeast quarter and the southeast quarter of thesouth- 
west quarter, except lots one, two, three, and four, of section twenty- 
nine; the southeast quarter and the southeast quarter of the north- 
east quarter, except lots one, two, and three, of section thirty-one; 
all except lot one of section thirty-two; all except lots one, two, three, 
and four of section thirty-three; all except lots one, two, and three 
vf section thirty-four; all of section thirty-five, all of the above- 
described lands being in township thirty-nine south of range twenty- 
four east of the Wallamet meridian; also the west half, except lots 
one, two, three, and four, of section four; all of section five, all of 
section six, all of section seven, all of section eight; the west half, 
except lots one, two, three, and four, of section nine; all of section 
seventeen, all of section eighteen, all of section nineteen, all except 
lot one of section twenty, in township thirty-eight south of range 
twenty-five east of the Wallamet meridian; also the west half of 
the southeast quarter, the south half of the northwest quarter, and the 
southwest quarter of section five, and all except lots one, two, 
three, four, five, six, seven, and eight of section six, in township 
forty south of range twenty-five east of the Wallamet merid- 
ian; also the north half, except lots one, two, three, four, five, 
and six, of section one; the southwest quarter of the south- 

west quarter of section one; all except lots one, two, 
69 three, four, five, six, seven, eight, and nine of section two; 

all of section three, all of section four, all of section five; the 
east half, the east half of the southwest quarter, and the southwest 
quarter of the northwest quarter, except lots one, four, five, and six, 
of section six; the east half and the southwest quarter of section 
seven; the east half of the northwest quarter and the southwest 
quarter of the northwest quarter, except lots one, two, and three, of 
section seven; all of section eight, all of section nine, all of section 
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ten; the west half of the west half, except lots one, two, three, and 
four, of section eleven; all except lots one, two, three, four, five, six, 
and seven of section fifteen; all of section seventeen, all of section 
eighteen ; the east half, except lots one, two, and three, of section 
nineteen ; all of section twenty; the east half of the east half, the 
southwest quarter of the northeast quarter, and the west half of the 
southeast quarter of section twenty-five; the north half of the north- 
west quarter, the southwest quarter of the northwest quarter, except 
lots one and two, of section twenty-eight; the northeast quarter and the 
north half of the nortliwest quarter, except lots one, two, three, and 
four, of section twenty-nine, all in township forty south of range 
twenty-four east of the Wallamet meridian; the west half and 
the west half of the east half of section nineteen; the west half and 
the west half of the east half of section thirty; the west half and 
the west half of the east half of section thirty-one, all in township 
thirty-nine south of range twenty-five east of the Wallamet me- 
ridian; the northwest quarter and the northwest quarter of the 
southwest quarter, except lots one, two, three, and four, of section 

twenty-one; the southeast quarter of the southeast quarter of 
70 section twenty-nine; the west half and the west half of the 

east half, except lots one, two, three, four, five, and six, of sec- 
tion thirty; all except lot one of section thirty; all except lots one, 
two, three, four, five, and six of section thirty-one; the south half 
of section one; all of section twelve, all of section thirteen; the 
south half of section twenty-three; the east half of the southeast 
quarter of section twenty-two; all of section twenty-four, all of sec- 
tion twenty-five, all of section twenty-six; the east half of section 
twenty-seven; the east half of section thirty-four; all of section 
thirty-five, all in township thirty-eight south of range twenty-five 
east of the Wallamet meridian; also the west half, except lots one 
and two, of section twenty-eight; all except lots one,two,and three 
of section twenty-nine; all except the northeast quarter of the north- 
west quarter and the northwest quarter of the northeast quarter 
and lots one, two, three, and four and the southwest quarter of the 
southwest quarter of section thirty; the east half and the east half 
of the west half of section thirty-one; all of section thirty-two; the 
west half and the southeast quarter, except lots one, two, three, and 
four, of section thirty-three; the west half of the west half, except 
lots one, two, three, and four, of section nineteen, all in township 
thirty-seven south of range twenty-five east of the Wallamet me- 
ridian ; also the west half and the west half of the east half of sec- 
tion five; the east half of section six; the east half of the east half 
and the northwest quarter of the northeast quarter of section seven ; 
the west half and the west half of the east half of section eight; 
the west half of the east half, the northwest quarter, and the 
northeast quarter of the southwest quarter of section seven- 
teen, all in township forty-one south of range twenty-five 

east of the Wallamet meridian; also the west half, the 
71 north half of the northeast quarter, and the southwest quarter 

of the northeast quarter of section four; the east half, the 
northwest quarter and the northeast quarter of the south west quarter 
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of section five; the south half of the southeast quarter of section 
seven; the northeast quarter of section eighteen, all in township 
forty south of range twenty-three east of the W alllamet meridian ; 
also the south half of the northwest quarter and the south west 
quarter section four; the south half of the northeast quarter, the 
southeast quarter, the southeast quarter of the northwest quarter, 
and the east half of the southwest quarter of section five; the east 
half, the southwest quarter, and the east half of the northwest quarter 
of section eight ; the west half of the soutliwest quarter and the south- 
west quarter of the northwest quarter of section fifteen; the east half, 
the east halfofthe west half,and the north west quarter ofthe northwest 
quarter of section seventeen ; the northeast quarter of section twenty ; 
the west half and the southwest quarter of the southeast quarter ‘of 
section nine; the north half, the southwest quarter, and the north 
half of the southeast quarter of section twenty-one; the west half of 
the northwest quarter and the northwest quarter of the southwest 
quarter of section twenty-two, ail in township forty south of range 
twenty-two east of the Wallamet meridian ; also the west half of the 
west half, except lots one, two, three, and four, of section six ; the 
southwest quarter, the west half of the southeast quarter, the west 
half of the northwest quarter, the southeast quarter of the northeast 
quarter, except lots one, two, three, and four, of section seven; all 
except lots one and two of section eighteen, all in township thirty- 

nine south of range twenty-five east of the Wallamet merid- 
72 ian, said lands containing in all the sum _ of forty-three 

thousand two hundred and seven and sixty one-hundredths 
acres. And it is further adjudged and decreed that said plaintiff do 
have and recover of and from the defendants his costs and disburse- 
ments herein, taxed at — dollars. 


(Signed) DEADY, J. 
Endorsed: Filed August 18, 1890. R. H. Lamson, clerk. 
73 And afterwards, to wit, on the 18th day of August, 1890, 


there was duly filed in said court an opinion by the court in 
words and figures as follows, to wit: 


74 In the Cireuit Court of the United States for the District of 
Oregon. 
, R. F. McConnauGcuy 
Vv. t T — 
‘ ? ‘ a ~ QO. 1708. 
SYLVESTER Prennorer, Georae W. McBripe, C. W. 
W EBB. 


Suit for an Injunction. Rehearing. 


Monpbay, August 18, 1890. 


(1.) Cloud on title—A resale and conveyance of a tract of swamp 
land under the act of 1887, before sold by the State under the 
act of 1870, on the ground that it had reverted to the State 
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for the failure to pay the 20 per centum of the purchase price 
within the time required by law, would cast a cloud on the 
title of the purchaser or his assignee under the act of 1870. 

Multiplicity of suits—The prevention of a multiplicity of suits is an 
acknowledged head of equity jurisdiction, and this suit is 
clearly maintainable on that ground. 

Suit against a State—This is not a suit against the State of Oregon 
or its authorized agents or representatives, but against the 
defendants, claiming to act as such, but without authority of 
law. The cases of In re Ayers (123 U.5., 443) and Haus v. 
Louisiana (134 U. S., 1) considered and distinguished from 
this. 


Drapy, J.: 


On the application of the defendants a rehearing was allowed in 
this case. 

On the argument the case of Hans v. Louisiana (154 U.5., 1) was 
cited by counsel for defendants as a case not referred to, because not 
at hand on the former hearing. 

On examination the decision was found not to be at all in point, 
and it was so admitted by counsel. 

Briefly the case was this: A citizen of Louisiana sued the State to 
recover the amount of certain coupons annexed to the bonds thereof. 
These bonds were issued in 1874, and by an amendment to the con- 
stitution of that year they were declared valid contracts between the 
State and the holders thereof, and by the constitution of 1879 pay- 
ments of the same were repudiated. The eleventh amendment does 
not prohibit a suit in the national courts against a State by a citizen 
thereof, and the judicial powers of the United States extend to all 
cases arising under the Constitution or laws of the United States 
(Con., art. 1, § 3), which jurisdiction is conferred upon the eircuit 
courts by section 1 of the act of 1875, 18 Stat., 470. 

So the plaintiff brought his action against the State as one aris- 
ing under the Constitution of the United States, which forbids a State 
to “ pass a law impairing the obligation of contracts.” 

The case was a new one, the question involved never having been 
before the court. It was held that a suit arising under the Consti- 
tution of the United States cannot be maintained against a State by 
a citizen thereof without its consent. 

This conclusion rests, in the opinion of the court, on the general 
doctrine that a State is not suable except with its own consent, and 
therefore the grant of judicial power tothe United States, though in 
lauguage extending to all cases arising under the Constitution 
thereof, must be construed as not including a case against a non- 
consenting State. 

But Mr. Justice Bradley, who delivered the opinion of the court, 
in conclusion took care to say (p. 20): “ To avoid misapprehension 
it may be proper to add that although the obligations of a State rest 
for their performance upon its honor and good faith and cannot be 
made the subject of judicial cognizance unless the State consents to 
be sued or comes itself into court, yet where property or rights are 
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enjoyed under a grant or contract made by a State they cannot be 
wantonly invaded. Whilst the State cannot be compelled by suit 
to perform its contracts, any attempt on its part to violate property 
or rights acquired under its contracts may be judicially resisted, and 
any law impairing the obligation of contracts under which such 
property or rights are held is void and powerless to effect their en- 
joyment.” Now, the case under consideration is clearly within this 
category. While the purchaser of this property may not be able to 
sue the State, to compel a specifie performance of its contract, to con- 
vey the same to him when he is entitled thereto, on “ reclamation ” 
and payment of the balance of the purchase price, because a “ State,” 
in the language of the court, “cannot be compelled to perform its 
contracts,” yet the purchaser has already acquired an interest in this 
land under his contract with the State and a right to the possession 
and enjoyment of the same in the meantime, and any attempt by 
the State or its agents to deprive him of such interest or right or to 
impair the value of the same, contrary to such contract, may be ju- 
dicially resisted ; and that is what the plaintiff seeks to do by this 
suit. 

On the argument counsel for the defendants endeavored to show 
that this case came within the ruling Jn re Ayers, 123 U.S., 443. 

But the cases are really just the antipodes of each other. The 
court in that case, after stating the general rule as laid down in Ha- 
good vs. Southern (117 U.8., 52), that a suit against the officers of a 
State to compel them todo and perform certain acts, which, when 
done and performed, constitute a performance of an alleged con- 
tract by such State, is a suit against the State, say (p. 502): “The 
converse of this proposition must be equally true, because it is con- 
tained in it—that is,a bill, the object of which is by injunction 
indirectly to compel the specific performance of the contract by for- 
bidding all those acts and doings which constitute breaches of the 
contract, must also necessarily be a suit against the State.” 

Now, the plaintiff in this case is not seeking by this suit to compel 
the performance, directly or indirectly, of any contract with the 
State. 

On the sale of this land under the act of 1870 the purchaser or 
his assignee became entitled, on payment of the purchase price and 
proof of reclamation within the time preseribed, to a conveyance 
from the State. 

If this were a suit to compel the specific performance of so much 
of that contract as remains unperformed by the State—that is, the 
execution by these defendants of a conveyance of the land to the 
plaintiff—it would be a suit against the State, although not named 
in the record. 

A decree for the plaintiff in such a case would require the defead- 
ants todo and perform an act which they could only do as the 
agents and representatives of the State, and therefore the court would 
be without jurisdiction. 

By this suit the plaintiff is not seeking to compel the defendants 
to do or perform any act, but rather to prevent their doing an act 
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injurious to his right-and interest in this property without author- 
ity of law or the State and contrary to its express contract. 

[f the Legislature had authorized the defendants to cause suit to 
be brought against the purchasers under the act of 1870 to declare 
the contracts of sale void for want of compliance with the conditions 
subsequent, and the plaintiff should bring a suit to enjoin the de- 
fendants from bringing any suit against him, alleging that he wa 
not in default as to any of said conditions, the case would be par- 
allel with Jn re Ayers and the answer would be the same in each: 
case: This is a suit against the defendants as agents and represent- 
atives of the State to prevent the State from doing a lawful act, 
namely, to bring a suit to set aside a sale of its lands which it 
claims has become forfeit for want of compliance with the terms of 
the sale, and in which the plaintiff may allege and show a compli- 
ance with the contract and thereby defeat the suit. 

On the rehearing no question was made but that the legislation 
under which the defendants are acting in making sales of the plain- 
tiff’s land is unconstitutional and void and therefore furnishes no 
justification for their conduct. 

On the hearing it was not seriously questioned that equity would 
grant the relief sought by the plaintiff in this case, if the suit was 
not one against the State,on the ground of preventing a cloud being 
cast on his title and also of preventing a multiplicity of suits. 

On this point counsel at the rehearing contented himself with 
saying that if the defendants were not authorized to sell this land 
their deeds thereto would be void on their face, and therefore would 
not cast a cloud on anything. 

But the case assumed by counsel is not this case by any means, 
for the invalidity of the defendants’ deeds would not necessarily 
appear on their face, if at all. 

The defendants have the general and exclusive authority to dis- 
pose of the swamp lands of the State, including those which may 
have reverted thereto, for delinquency under section 9 of the act of 
1878. The plaintiff, to overcome the apparent legal title which the 
sale and conveyance of his land would vest in the defendants’ 
grantee, would be obliged to resort to extrinsic evidence to show 
that this land had been duly bargained and sold to his grantor and 
had not reverted to the State under section 9 of the act of 1878, and 
therefore the second sale was unauthorized and wrongful. 

This constitutes a cloud on title within all the authorities, and 
particularly where, as in this case, the plaintiff’s interest is equita- 
ble in its nature. Pom. Kq., §§ 1898-99 ; Coulson v. Portland, 1 
Deady, 489. And an injunction will issue to prevent acts which 
would create a cloud upon title under the same rules that control in 
a suit to remove such cloud. Pom. Kq., § 1940. 

The prevention of a multiplicity of suits is a recognized head of 
equity jurisdiction. Pom. Kq., § 243 et seq. 

The defendaiits are not now authorized to dispose of swamp land 
in larger quantities than 320 acres to any one person, and that may 
be sold outright and a conveyance made to the purchaser at once. 
The disposition of this large tract of land in thismanner may involve 
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at least 150 sales to as many different persons. If such sales are 
allowed to be made, the plaintiff will be compelled, in the assertion 
and maintenance of his right, to bring a separate suit in equity 
against each of such purchasers to quiet title or to charge him as a 
trustee of the legal title for the benefit of the ‘plaintiff, the owner of 
the equitable estate. 

This presents a very strong case of a multiplicity of suits which 
may be prevented by this suit, in which the whole matter may be 
considered and determined at once and thus save the expense and 
delay to all persons concerned. 

This suit is very properly brought in this court, independent of 
the diverse citizenship of the parties, as it turns altogether on Fed- 
eral questions which must ultimately be settled by the judgment of 
the Supreme Court of the United States. 

These questions are: (1) Does the legislation under which the 
¥ defendants are proceeding to sell the plaintiff’s land impair the 

obligation of his contract with the State; and (2) Is this a 
70 suit against the defendants as individual wrong-doers, claim- 

ing to represent the State, but without authority therefrom, 
or against them as the authorized representatives of the State. 

P And my judgment still is that said legislation does impair the 
obligation of the State’s contract, and that this Is not a sult against 
the defendants acting as the authorized agents and representatives 
of the State, but as individual wrong-doers, acting under an uncon- 
stitutional act of the Legislature, which is not and cannot be a law 
of the State, and therefore is no justification for the conduct com- 
plained of. 

Mr. Charles B. Bellinger, for the plaintiff; Mr. Earl C. Bronaugh, 
for the defendants. 

(Signed) | MATTHEW P. DEADY, 
U. 8. District Judge, Oregon. 


Endorsed: Filed August 18, 1890. R. H. Lamson, clerk. 


76 And afterwards, to wit,on Monday, the Ist day of Septem- 

ber, 1890, the same being the 69th judicial day of the reg- 
ular April term of said court—present, the Honorable Matthew P. 
Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


77 In the Cireuit Court of the United States for the District of 
Oregon. 


R. F. McConnauGHy | 
vs. aie 
’ ‘ ‘ r ra 0, L708. 
SYLVESTER PenNoyeR, G. W. McBripe, and G. W. | 
W EBB. ] 


SEPTEMBER 1, 1890. 


Now, at this day,on motion of Mr. Lewis L. McArthur, of counsel 
6—1280 
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for the defendants, it is ordered that said defendants be, and they 
are hereby, allowed to appeal this cause to the Supreme Court of 
the United States upon giving a bond for costs in the sum of one 
thousand dollars, the plaintiff appearing by Mr. C. B. Bellinger, of 
counsel. 


78 And afterwards, to wit, on the 3d day of September, 1890, 
there was duly filed in said court a bond on appeal in words 
and figures as follows, to wit: 


719 In the Cireuit Court of the United States for the District 
of Oregon. 


R. F. McConnauauy, Complainant, ) 
i | 
Us . — 
¥ ‘ _ 5 | 1 y No. ] US, 
SYLVESTER PENNOYER, G. W. McBripe, and G. W. . 
Wess, Defendants. 


Know all men by these presents that we, Sylvester Pennoyer, é' 
G. W. McBride, and Cy. W. \\ ebb. as principals, and \W. _. Slater 
and Napoleon Davis, as sureties, are held and firmly bound unto the ‘ 


above-named R. F. McConnaughy in the sum of one thousand dol- 
lars, to be paid to the said R. F. McConnauglhy, his executors or 


} 


administrators; to which payment, well and truly to be made, we 


bind ourselves and each of us, jointly and severally, and our and: ——- 
each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated this 2nd day of September, 


A. D. 1890. 

W hereas the above-name d Sylveste > Pe nnover, Gy. W. McBride, 
and G. W. Webb have appealed to the Si upreme Court of the United 
States to reverse the final decree in the above- ntitled Cause by the 
circuit court of the ne d States for the district of Oregon on the 


18th day of August D. 1890: 
Now. there fore. the art of this obligation is such that if the 
above-named Sylvester Pennoyer, G. W. McBride, and G. W. Webb “@ 


} 


shall prosecute sald app al to effect and answer all costs if they shall 
fail to make good their plea, then this obligation shall be void; 
otherwise to remain in full force and virtue. 
SYLVESTER PENNOYER. [L.s.] 
G. W. McBRIDE. L. S. 
+ W. WEBB. L. 8 
W. T. SLATER. i. &) 
NAPOLEON DAVIS. L. 8. | 


Signed, sealed, and delivered in presence of— 


WM. A. MUNLY. 
W. J. De ARCY. a 


SYLVESTER PENNOYER ET AL. VS. R. F. MCCONNAUGHY. 43 


UNITED STATES O¥ AMERICA, | | 
District of Oregon, | ‘ 


[, W. T. Slater, being duly sworn, depose and say that I am one 
of the sureties in the foregoing bond; that |] am a resident and 
freeholder within said district, and that | am worth in property 
situated therein the sum of two thousand dollars over and above 
all my just debts and liabilities, exclusive of property exempt from 
execution. 


W. T. SLATER. 


Subscribed and sworn to before me this 2d day of September, 1890. 


JAS. WALTON, 
Commissioner of the Circuit Court of the 
United States for the District of Oregon. 
| Endorsed:] No. 1708. U. 8. cireuit court, district of Oregon. 
R. F. MeConnaughy vs. Sylvester Pennoyer, G. W. McBride, and 
G.W. Webb. Bond. 
(Endorsed:) Filed Sept. 3, 1890. R. H. 


+* 7 , 
(Signed) Deady, J. 


cememons @ 


mson. Approved, 


Uxrirep Srates or AMERICA. | 
» RS - 


District of Oregon, j 
— I, Napoleon Davis, being duly sworn, depose and say that I am 
one of the sureties In the foregoing bond; that I am a resident and 


freeholder within said district, and that [ am worth in property 


situated therein the sum of two thousand dollars over and above 
all my just debts and liabilities, exclusive of property exempt from 
execution. 


NAPOLEON DAVIS. 


“= 1] 
‘ i 


bseribed and sworn to before me this 2d day of September, 1890. 
JAMES WALTON, 


te Commissioner of the Cireuit Court of the 
United States for the District of Or gon. 
80 Unirep Srates oF AMERICA, | _. 
Listrict OT Uregon, } 


[, R. H. Lamson, clerk of the circuit court of the United States 
for the district of Oregon, do hereby certify that the foregoing pages, 
numbered from one to seventy-nine, inclusive, contain a true and 
complete transcript of the record and proceedings had in said court 
in the case of R. F. MeConnaughy versus Sylvester Pennoyer, G. W. 
McBride, and G. W. Webb as the same remain of record and on file 
in my office and in my custody. 

In testimony whereof I have hereunto subscribed my name and 

4 affixed the seal of said cireuit court, at Portland, in said district of 
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Oregon, this 4th day of September, in the vear of our Lord one 
thousand eight hundred and ninety. 


[Seal United States Circuit Court, Oregon. ] 


H. LAMSON, 
Clerk of said Court, 

.. B. LAMSON, 
Deputy Clerk. 


Endorsed on cover: Oregon C. C. U. S. No. 1280. Sylvester 
Pennoyer, G. W. McBride, and G. W. Webb, appellants, vs. R. F. Me- 
Connaughy. Filed September 12, 1890. 
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SUPREME COURT OF THE UNITED STATES e 


OCTOBER TERM, 1890. é, @ 


No. 1280 


SYLVESTER PENNOYER,. G. W. McBRIDE AND G. W. 
WEBB, APPELLANTS, 


vs. 


: R. F. McCONNAUGHY, APPELLEE. 


i} APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
i THE DISTRICT OF OREGON. 


ARGUMENT IN BEHALF OF APPELLANTS. 


Gnited States Supreme Court. 


OcToBER TreRM, 1890. 


SYLVESTER PENNOYER, G. W. Mc- 
BripE, and G. W. Wese. 
Appellants. + No, 
vs. 
R. F. McConnavuenry, Appellee. 


A; peal from the Circuit Court of the United States 


for the District of Oregon. 


BRIEF AND ARGUMENT ON PART OF 
APPELLANTS. 


STATEMENT OF THE CASE. 


On April 19, 1890, R. F. MeConnaughy filed 
his Bill of Complaint in the Cireuit Court of the 
United States for the District of Oregon, against 
Sylvester Pennoyer, G. W. McBride and G. W. 
Webb, praying for a perpetual injunction restrain- 
ing them from disposing of certain swamp and 
overflowed lands lying within the limits of the 


*) 


~ 


State of Oregon. To this Bill a demurrer was 
filed. After the filing thereof the appellee asked 
and was granted leave to amend his Bill. Imme- 
diately upon the filing of the amended Bill, it 
was agreed in open court by counsel representing 
the different parties, that the demurrer filed to the 
Bill should stand as and for a demurrer to the 
amended Bill and it was so ordered by the Court. 

From the amended Bill we gather that MeCon- 
naugliy is a citizen of the State of California and 
that appellants are citizens of the State of Oregon. 
That Sylvester Pennoyer was and is Governor of 
the State of Oregon; that G. W. McBride was and 
is the Secretary of State of the State of Oregon ; 
that G. W. Webb was ana is Treasurer of the 
State of Oregon, and that said three officers com- 
prise the Board of Land Commissioners for the 
sale of School and University lands under the 
laws of said State. 

That on March 12, 1860, Congress passed and 
the President approved an Act, granting to the 
State of Oregon all the swamp and overflowed 
lands within its limits. That after the passage of 
said Act, the lands deseribed in the Exhibit at- 
tached to the amended Bill were duly certified to 
the State of Oregon by the Secretary of the Inte- 
rior as swamp and overflowed lands. 

That on October 26, 1870, the Legislative As- 
sembly of Oregon passed an Act, which was duly 
approved, providing for the sale of the swamp 


> 
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and overflowed lands enuring to the State under 
the Congressional grant referred to, that said Act 
provided for the making and filing of maps and 
descriptions of the swamp and overflowed lands 
within the several Counties of: the State, for 
the forwarding by the County Clerks, to the’ Land 
Commissioner of the State, under their official 
certificates, the date on which the same were so 
filed, and that upon the receipt of such certificates, 
it was made the duty of said Commissioner to 
give public notice of said completion, approval and 
filing of said maps, ete., for four weeks successive- 
ly, in some weekly newspaper published in such 
county. That said Act further provided that such 
swamp and overflowed lands should be sold by the 
Commissioner, representing the State, at a price 
not less than one dollar per acre in gold coin, to 
such persons as should file their applications there- 
for as provided therein, and it was further pro- 
vided thereby that within ninety days after the 
date of the said publication of said public notices, 
twenty per centum of the purchase money, should 
be paid by the applicant to the Commissioner, 
whose duty it then became to issue to the appli- 
canta receipt therefor. That as to the residue of 
the purchase money it was provided that it should 
be paid upon proot of reclamation. And said Act 
further provided for the proof of reclamation by 
the purchaser of said land, within ten years from 
and after his first payment, and for payment with- 


in such time of the residue of the purchase 
4 


4 


price, and it also provided that, in case the. office 
of Commissioner of Lands was not created by 
law, the provisions of the act should be executed 
by the Board of Commissioners for the sale of 
School and University lands for the State of Or- 


egon. 


That prior to October 18, !878, one H. C. Owen 
had regularly made application, in pursuance of the 
Act of October, 18, 1870, for the purchase of certain 
swamp and overflowed jlands, including those in 
controversy; that thereafter. on November 23, 
1881, and April 3, 1884, and prior to the expira- 
tion of the ninety days from the date of public 
notice provided for jn said Act of 1870, the said 
Owen duly paid to the Board of Land Commis- 
sioners the twenty per centum required by the 
Act of 1870, upon all the lands described in the 
Exhibit to the amended Bili, and upon such pay- 
ment being made the Board of Land Commission- 
ers duly executed a certificate of sale to Owen, 
and that the lands so paid for and certificated, 
aggregate 43,207, 60-100 acres and are situated in 
Lake County, Oregon. 

That about October, 15, 1884, the appellee pur- 
chased the said 43,207 60-100 acres of land from 
one C N. Felton, the grantee of Owen, paying 
therefor to Felton the sum of $30,000.00, assumed 
the payment of the residue of the purchase price 
of the said lands to the State of Oregon, and 


» 
Is now occupying and using the same for the 
purpose of making hay and for pasturage. 

That on October 18, 1878, the Legislative As- 
sembly passed and the Governor approved an Act, 
by which it was provided that all applications for 
the purchase of swamp and overflowed lands made 
previous to the passage of said Act, which have 
not been regularly made in accordance with law, 
or which were regularly made and the applicants 
have not fully complied with all the terms and 
requirements of the law under which they were 
made, including the payment of the twenty per 
centum of the purchase price, were declared void 
and of no force or effect whatsoever ; and also 
that on February 16, 1887, the Legislative Assem- 
bly passed and the Governor approved an Act, by 
which it was provided that all certificates of sale 
issued by the Board of Commissioners for swamp 
and overflowed lands on which the twenty per 
centum of the purchase price had not been paid 
prier to January 17, 1879, were declared void and 
of ho force or effect whatever, and that this Act 
provided that the Board of Commissioners should 
be authorized and directed to cancel said certifi- 
cates of sale. 

That appellants assuming to act as the Board of 
Land Commissioners have canceled the certificates 
of sale issued to Owen, and through which the 
complainant derives title to the lands in contro- 
versy, pretending that such certificates were void 
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under the Act of 1887, for the reason that the 
twenty per centum of the purchase price of said 
lands was not paid prior to January 17, 1879, the 
date on which the said Act of October 18, 1878, 
went into effect, although in fact such payment 
was made by Owen prior to the expiration of the 
ninety days from the date of the publie notice 
provided for in the Act of 1870, for the comple- 
tion, approval and filing of the maps and de- 
scriptions covering said lands. 


That on February 25, 1890, the appellants, as- 
suming to act as a Board of Land Commissioners 
for the State of Oregon, made the following order: 


‘“ In the matter of the application of W. Z. Moss, 
et al., to purchase certain swainp lands in the 
Warner Lake Valley, recently certified to the State 
by the Secretary of the Interior, in List No. 12, 
Lakeview District, it was ordered that the said ap- 
plication made in pursuance of the Act approved 
February 16, 1887, relating to swamp lands, be 
executed, and that deeds be issued to the lawful 
applicants for the lands described therein, as far 
as the same shall appear in said certified list; 
Provided that no deed shall issue to any person 
bnt an actual settler, till after the expiration of 
ninety days from the time said list was filed with 
the Clerk of the Board.” 


That the said W. Z. Moss, et al., mentioned in 
said order were applicants under the Act of 1887, 
to purchase from the State certain of the lands in 
controversy, belonging, as alleged, to the appellee, 
and acquired by him from Felton, and that in the 


—— 


month of April, 1890, so assuming to act, the ap- 
pellants did pretend to sell about one thousand 
acres of said lands of complainant and to issue in 
the name of the State of Oregon, deeds therefor 
to the person purchasing the same. 

That a large number of applicants for the pur- 
chase of the lands so belonging to the complainant 
are on file in the office of said Commissioners, and 
a large number of other persons are proposing, 
upon the expiration of the ninety days mentioned 
in the said order, above set forth, to make applica- 
tion for the purchase of the lands belonging to 
the complainant. 

That the appellants are without any authority 
to so sell and dispose of the lands of the appellee; 
that said Act of the Legislative Assembly of the 
State of Oregon, of 1887, declaring the certifiates 
of purchase of swamp lands upon which twenty 
per centum had not been paid prior to the going 
‘into effect of the said Act of 1878, is void, and of 
no foree or effect, as impairing the obhgations of 
the contract which the appellee has with the State 
of Oregon for the purchase of the lands in contro- 
versy. and that prior to the making of the said 
order above set forth, the appellee protested to 
the appellants so assuming to act as aforesaid, 
against the sale of his said lands, but that such 
protests were wholly disregarded by them, and, 
further, that unless restrained therefrom, the ap- 
pellants assuming to act as the Board of Land 


. 


Commissioners will, at the expiration of ninety 
days mentioned in the order above set forth, pro- 
ceed to sell the above lands and to execute, as and 
for the State of Oregon, deeds therefor, which 
acts, pretenses and doings will operate to cloud 
appellee’s title to said lands and involve him ina 
multiplicity of suits, to his wrong and irreparable 
Injury in the premises. 


The prayer is for a perpetual injunction, ete. 


The demurrer to the amended Bill is based 
upon substantially the following grounds: 


I. That it doth not show any facts which enti- 
tle McConnaughy to maintain the suit. 


II. That it doth not appear that Pennover, Me- 
Bride and Webb, or either of them, have or had 
any direct or personal interest in the lands in con- 
troversy, orany part thereof, but on the contrary 
they are sued in their official capacity as Gov- 
ernor, Secretary of State and State Treasurer of 
the State of Oregon and that the lands in suit are 
part of the public domain of the State of Oregon, 
which State is not and cannot be made a party to 
the suit. 

Ill. That the court is without jurisdiction, and 
cannot exercise jurisdictien in the suit without 
disregarding Article XI. of the Constitution of 
the United States. 

IV. That the suit is not founded on fraud, aeci- 
dent, mistake, trust, specific performance or any 
ground of equity jurisdiction, that the amended 
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bill doth not set out any equity against the de- 
fendants or either of them, but on the contrary is 
filed and brought to the attention of the Court for 
the purpose of having the Court declare certain 
laws of the State of Oregon, which the defendants 
have sworn to obey, unconstitutional and void. 


After argument the demurrer to the amended 
Bill was overruled on July 28, 1890. On August 
9, 189U, a petition for re-hearing was filed, pur- 
suant to which re-argument was had on August 
13, 1890. Thereafter, and on August 18, 1890, 
the order made on July 28, 1890, overruling the 
demurrer to the amended Bill was confirmed and 
a final decree as prayed for in the said amended 
Bill was made and entered. It is from this that 
the appeal is taken. 


THE PROVISION OF THE STATE CONSTITUTION 
AND THE ACTS OF THE LEGISLATIVE ASSEM- 
BLY OF OREGON BEARING UPON THE QUES- 
TIONS ARISING IN THIS CASE. 


Article VIII. Section 5, of the Constitution of 
the State of Oregon provides as follows: 


S$ 5. The Governor, Secretary of State and State 
‘Treasurer, shall constitute a board of Commission- 
ers for the sale of School and University lands, 
and for the investment of the funds arising there- 
from, and their powers and duties are such as may 
be described by law; Provided, That no part of 
the University funds, or of the interest arising 
therefrom, shall be expended until the period of 
ten years from the adoption of this Constitution, 


10 


unless the same shall be otherwise disposed of by 
the consent of Congress for common school pur- 
oses.—Compilation of the Laws of Oregon, by 


W. L. Hill, 1887, Vol. 1, p. 105. 


On October 26, 1870, the Legislative Assembly 
of Oregon passed, and the Governor approved, an 
Act to provide for the selection and sale of the 
swamp and overflowed lands belonging to the 
State of Oregon, which Act is as follows: 


Whereas, Congress, by an Act entitled “An Act 
to extend the provisions of an Act to enable the 
State of Arkansas and other States to reclaim the 
swamp lands within their limits to Minnesota 
and Oregon, and for other purposes,” approved 
September 12, 1860, has granted to this State all 
the swamp and overflowed lands within its limits; 
and 

Whereas, By the failure of the Secretary of the 
Interior to notify the Governor of the State that 
the surveys have been completed and confirmed 
in accordance with the provisions of said Act, no 
swamp or overflowed lands have been selected in 
this State; therefore, 


Be it enacted by the Legislative Assembly of 
the State of Oregon as follows : 

Section 1. It shall be the duty of the Commis- 
sioner of Lands to appoint a suitable person or 
persons as his deputies to proceed as soon as prac- 
ticable to select in the field all the land rendered 
unfit for cultivation by inundation or overflow 
within this State, and to make return of same to 
said Commissioner. And it shall be the duty of 
such deputies to describe each tract of sWalhip or 
overflowed land they may select in a clear and 
distinct manner, either by legal subdivisions or 
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by actual survey, and upon the receipt of such 
returns it shall be the duty of said Commissioner 
to carefully examine the same. 

sec. 2. So SOON as the selection of swamp and 
overflowed lands in any County has been com- 
pleted by said Commissioner of Lands, it shall be 
the duty of said Commissioner to make out maps 
and descriptions thereof in duplicate, one COpY 
to be kept in suitable books in his office, and 
the other to be filed in the office of the County 
Clerk of the County in which such swamp lands 
may be located; and it shall be the duty of such 
County Clerk to forward his official certificate to 
snid Commissioner of the date on which said 
mips and descriptions were so filed. Upon the 
receipt of such certificate it shall be the duty of 
said Commissioner to give public notice of said 
completion, approval and filing, for four weeks 
successively in sume weekly newspaper published 
in such County; and if no newspaper is published 
in such County, then in such newspaper as he 
may select in an adjoining County. 

Sec. 3. The swamp and overflowed lands of this 
State shall be sold by said Commissioner at a 
price not less than one dollar per acre in gold coin. 
Any person over the age of twenty-one years, and 
being a citizen of the United States, or having 
filed his declaration to become a eitizen, aS Fe- 
quired by the naturalization laws, may become an 
applicant for the purchase of any tract or tracts 
ot said swalnp and overtlowed lands Uponk filing 
his application therefor (deseribing the tract o1 
tracts he desires to purchase), by the actual sur- 
vey; or, if no survey has been made, then by 
fences. ditches, monuments, or other artificial or 
natural landmarks, with said Commissioner, 
whose duty it shall be to immediately endorse 
thereon the actual date of such filing [In case of 
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adverse applicants for the same tract or parcel of 
swamp land, it shall be the duty of said Commis- 
sioner to sell the same to the legal applicant there- 
for whose application is first filed. Within ninety 
days after the date of the public notice provide d 


in Section two of this Act, twenty a centum of 


the purchase money shall be paid by the appli- 
cant to said Commissioner, whose duty it shall be 
to issue to the applicant a receipt therefor, and 
the balance of the purchase money shall be paid 
ou proof of reclamation, as hereinafter provided. 


Sec. 4. No patent shall be issued to any appli- 
cant for any swamp or overflowed lands until the 
applicant therefor has proved, to the satisfaction 
of said Commissioner, that the land for which he 
claims a patent has been drained or otherwise 
made fit for cultivation; but upon such proof be 
ing made, and payment of the balance of the 
purchase money on the amount of land actually 
reclaimed, the said Commissioner shall issue to 
the applicant making such proof and payment, a 
patent for the land so reclaimed. Said patent 
shall be approved and signed by the Governor, 
Secretary of State and State Tre: surer, as provided 
for by the Constitution. At the expiration of ten 
years from and after his first paymeut, all swamp 
lands claimed by an applicant, upon which no 
such proof of reclamation and payment has been 
made, shall revert to the State, and the money 
paid thereon shall be forfeited; Provided, That all 
swamp land which has been successfully culti- 

rated in either grass, the cereals or vegetables for 
three years, shall be considered as fully reclaimed 
within the meaning of this Act. 


Sec. 5. The deputies employed to select the 
swamp and overflowed lands, as provided in Sec- 
tion one of this Act, shall receive five dollars per 
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day for each day actually employed in the dis- 


v2. charge of their duties, and such further allowance 
for traveling, assistance and other necessary ex- 


penses, as may be ascertained by said Commis- 
sioner, which shall be paid as other expenses 
arising from the management of the State lands. 

Sec. 6 As the State is likely to suffer loss by 
further delay in taking possession of the swamp 


4 lands within its limits, this Act shall take effect 
| and be in foree from and after its approval by the 
! Governor; Provided, That in case the office of 
} im Commissioner of Lands is not created by law, the 
4 provisions of this Act shall be executed by the 
\ " soard of Commissioners for the sale of School 


and University lands. 
Approved October 26, 1870. Vide Session Laws 
of 1870, pp. 54, 55, 56 and 57 


In the compilation of the General Laws of 
Oregon*from 1843 to and ineluding 1872, com- 
piled and annotated by Matthew P. Deady and 


. Lafayette Lane, Sections 1, 2 and 5 of the na yt 
Act appear as Sections 6,7 and 8 of Title I. 
; Chapter 29. (Vide p. 650 of said ¢ tse: 
Bei Sections 3 and 4 of the said Act appear as See. 


tions 61 and 62 of Title IV. of said Chapter 29. 
(Vide p 642 of said Compilation.) 


An Act providing for the selection, location 
and sale of State Lands, and the management and 


‘od dsiposition of the proceeds arising therefrom; 
and to repeal all of Chapter 29 of the Miscella- 
neous Laws of Oregon, except Title 5 of said Chap- 
Be ter, as compiled ‘by Matthew P. Deady and La- 


fayette Lane; an Act to amend an Act entitled 
“an Act to provide for the sale of school lands, 
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and the management of the common. school 
fund,” approved October 26, 1874; an Act to 
amend an Act entitled “an Act to provide for the 
sale of tide and overflowed lands on the sea- 
shore and coast,’ approved October 26, 1874; an 
Act requiring local agents of the board of school 
land commissioners to give bonds for the secur- 
ity of public school funds in their hands, and 
requiring reports thereon, approved October 20, 
1876, and an Act to amend an Act to provide for 
the sale of tide and overflowed lands on the 
sea-shore and coast. approved October 21, 1876. 

Be it enacted by the Legislative Assembly of 
the State of Oregon: 

Section 1. That the Governor of this State is 
hereby appointed Land Commissioner for the 
State of Oregon, and empowered to locate all the 
lands to which this State is entitled, under the 
laws of the United States or otherwise, and he 
shall be allowed all necessary expenses incurred 
by him in performing the duties prescribed in this 
Act. 

Sec. 2. It shall be the nh wg the Governor as 
such Land Commissioner, to prepare accurate 
lists of the lands by him Poa in duplicate, in 
the manner prescribed by the laws of the United 
States, and the instructions of the Commissioner 
of the General Land Office, and designate in such 
lists the purpose to which the lands selected shall 
be applied, one copy of which he shall forward 
to the Register of the Land Office in the District 
where the lands selected are situated, the other 
shall be deposited with the Secretary of State, who 
shall record the same in a book to be kept for that 
purpose. 

Sec, 3. The Governor, Secretary of State and 
State Treasurer, as a board of commissioners for 


LD 


the sale of school and university lands, and for 
the investment of the funds arising therefrom, 
are hereby authorized and required to sell school 
and university lands, capitol building lands, land 
granted to the State by the United States adjoin- 
ing salt springs, lands granted the State for the 
purpose of internal improvement, and agricultu- 
ral college lands which have been, or may hereaf- 
ter be, selected, to actual settlers, in such quanti- 
ties as they may deem advantageous to the State, 
not exceeding a half section to anv one settler, 
and not exceeding one hundred and sixty acres to 
any one person not a settler; as fast as such se- 
lection shall be approved by the Commissioners 
of the General Land Office, at a price not less 
than two dollars and fifty cents per acre for agri- 
cultural college lands, and not less than two dol- 
lars per acre for all other lands specified in this 
section. 

Sec. 4. Such board of commissioners are fur- 
ther authorized and required to sell swamp and 
overflowed lands, which may have been or may 
hereafter be selected, as fast as such selections are 
segregated and approved, as required by the laws 
of the United States granting such lands to the 
State; and the tide and overflowed lands on the 
seacoast, owned by the State, in such quantities 
as they shall deem most advantageous to the State, 
not exceeding three hundred and twenty acres to 
any one person, at a price not less than one dollar 
per acre for swamp lands, and not less than two 
dollars per acre for tide lands ; Provided, That the 
owner or owners of any lands abutting or front- 
ing upon or bounded by the shore of the Pacifie 
Ocean, or of any bay, harbor, inlet, lake or water- 
course, shall have the right, for one year follow- 
ing the passage of this act, to purchase all the 
tide or swamp lands belonging to the State in 
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front of the lands so owned, to the amount of one 
half section to each owner; Provided further, That 
if valuable improvements have been made upon 
any of the tide lands of this State before the title 
to the land on the shore passed from the United 
States, the owner of such improvements shall 
have the exclusive right to purchase the land so 
improved, extending to low water mark, for the 
period aforesaid. : 

Sec. 5. All applications to purchase any of the 
lands of this State shall be addressed to the said 
Board of Commissioners and, except for tide lands, 
shall contain a precise description of tle land ap- 
plied for, by legal subdivisions, according to the 
United States survey, suc +h lands to be in compact 
form, which applic: iticn shall be ace ompanied by 
the affidavit of the applicant, taken before some 
Notary Publie or County Clerk, to the effect that 
he is 18 years of age, is a citizen of the United 
States, or has declared his intention to become 
such; that he is a citizen of this State; that he 
has not directly or indirectly made any previous 
purchase of land from the State, or any for him, 
which, together with the lands described in the 
application exceed—in case such application is for 
the purchase of any of the lands specified in the 
third section of this act by a settler—three hun- 
dred and twenty acres, or in case of a non-settler, 
one hundred and sixty scres, or if the application 
is for the purchase of any lands specified in the 
fourth section of this act, three hundred and 


twenty acres; that each proposed purchase is for 


the actual use of the applicant, and not for pur- 
poses Of speculation; that no contract agreement, 
express or implied, has been made for the sale or 
other disposition of such lands, in case such ap- 
plicant is permitted to purchase the same. In 


case such application is made for the purchase of 


more than one hundred and sixty acres of the 
lands specified in section 3 of this aet, such affi- 
davit shall set forth in addition to the foregoing, 
that the applicant is an actual settler in such 
tract, that he intends to make it his home, and 
that he knows of no prior settler claiming any 
portion of said land. All persons who have made 
or shall hereafter make actual settlement on any 
of the lands specified in this act, shall have the 
exclusive right to purchase such lands, except 
timbered lands, for ninety days following such 
settlement. 

Sec. 6. The board shall make such rules and 
regulations for ascertaining the yalue of lands as 
they may deem conducive to that end, and upon 
satisfactory proof of the value of any lands for 
which application has been made, thev may sel] 
the same to such applicant al such valuation, uli- 
der the restrictions hereinbefore contained in this 
act. The applicant, upon paying to the commis- 
sioners one-half of the purchase price, in the 
ease of timbered lands, and executing his promis- 
sory note to such board for the other half, due in 
One year, bearing interest at the rate of ten per 
cent. per annum, and in all other cases, except 
tide and swamp lands, upon paying the board 
one-third of the purchase price and executing his 
promissory note for the remaining two-thirds, 
bearing interest at ten per cent. per eLrirtlmh, pay- 
able annually, one of such notes payable in one 
vear, and the other payable in LWO years from the 
date of such purchase, shall be entitled to receive 
from the board cl certificate that he has purchased 
the land therein described, has paid a certain sum 
thereon, and executed his promissory note for a 
certain other sum or other sums, and on payment 
of such notes, principal and interest, will be en- 
titled to a deed therefor. 


Re. 


Sec. 7. When the purchase money is paid, 
or when such note or notes executed as provided 
in section 6 of this act, shall be fully paid, prin- 
cipal aud interest, such purchaser shall receive a 
deed substantially in the following form: 


In consideration of dollars, paid to the 
board of commissioners for the sale of school. 
university and other State lands, the State of Ore- 
gon does hereby grant, bargain, sell and convey 
unto his the following described lands, 
to-wit: (here insert description) to have and_ to 
hold the same unto the said ——, his heirs and 
assigns forever. 

Witness the seal of the State affixed this — day 
of —, 18—. 


Governor. 
Sar e aan , Secretary. 
. Treasurer. 


Which deed, without acknowledgment, shall be 
admitted to record, and shall convey to the 
grantee all the estate which the State iad in the 
land at the date thereof; and the board shall pre- 
serve in a bound volume an abstract of all such 


deeds, with an alphabetical index of the names of 


such grantees, and such abstract shall be primary 
evidence of such conveyance. 


Sec. 8. When the application is for the pur- 
chase of swamp or tide lands, the purchaser, upon 
paying the purchase price in full, shall receive a 
conveyance therefor, substantially in the form 
specified in the preceding section, which shall op- 
erate to convey all the title the State had at the 
date thereof, abstracts from which shall be pre- 
served in the same manner prescribed in section 


of this act, and shall be primary evidence of 


such conveyance. 
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Sec. 9. All applications for the purchase of 
swamp and overflowed lands or tide lands, made 
previous to the passage of this Act, which have 
not been regularly made in accordance with law, 
or which were regularly made, and the applicants 
have not fully complied with all the terms and re- 
quirements of the law under which they were 
made, including the payment of the twenty per 
centum of the purchase price, are hereby declared 
void and of no force or effeet whatever. 

Sec. 10. Where such applications for the pur- 
chase of swamp and overflowed lands have been 
regularly made prior to the passage of this Act, 
and the terms and conditions of the law under 
which they were made have been fuily complied 
with, including the payment of the twenty per 
centum of the purchase price, such applicants 
shall, on the payment of two dollars and fifty 
cents per acre for such lands, at any time prior to 
January 1, 1530, receive a conveyance therefor 
from the board of commissioners without proof 
of reclamation as required by the act for the sale 
of swamp and overflowed lands, approved Octo- 
ber 26, 1870; but such conveyance shall simply 
convey whatever title the State has in such lands, 
and shall be substantially in the same form as 
provided in Section 7 of this Act, and an abstract 
thereof shall be preserved in like manner. In 
case such applicant refuse to purchase the entire 
tract applied for, they shall only be permitted to 
purchase three hundred and twenty acres as pro- 


vided in this act. 
oe * x * 


’ 


Sec. 14. The commissioners may make rules 
for the transaction of business under this act; 
and shall meet on the second and fourth Tuesdays 
of each month, to pass upon all applications to 
purchase lands under the provisions of this act; 


vA) 


hear and decide all questions about priority of 


settlement and other disputes between applicants; 
and all their acts and decisions as to the legal title 
shall be final as to the right to a deed from the 
State. All necessary expenses for books, maps, 
blanks. stationery, postage and other incidental 
expenses, shall be audited upon proper vouchers 
and paid out of the general fund. 
% % % * x 

Sec. 19. The right of the State to all swamp and 
overflowed lands within the State of Oregon, held 
under the Act of Congress, approved March 12, 
1860, in possession of or claimed by any actual 
settler in good faith. under the pre-emption or 
homestead laws of the United States, before the 
same was segregated and selected as swamp or 
overflowed land by the authorities of said State of 
Oregon, under the provisions of the Act approved 
October 26, IS70, and such selection confirmed or 
provided by the laws of the United States, and be- 
fore such land was claimed by any lawful claim- 
ant, under the swamp land law of Oregon, shall 
be, and the same are hereby granted, released and 
confirmed unto said settlers respectively OCCUPy- 
ing and claiming as aforesaid any portions of 
swamp or overflowed lands. 

Sec, 20. Upon request of any settler or claim- 
ant as aforesaid, and upon his presenting evidence 
satisfactory to the board of land commiéissioners 
of his claim or possession as aforesaid, the board 
shall, without fee or charge to such settler or 
claimant, issue to him a quit claim deed, convey- 
ing all rights, title and interest of the State in and 
tosuch lands claimed and occupied by him as 


aforesaid. 
x % % x x 
Sec. 34. That all of chapter 29 of Miscellaneous 


Laws of Oregon, except Title 3 thereof, as com- 
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piled by Matthew P. Deady and Lafayette Lane, 
an Act to amend an Act entitled “an Act to pro- 
vide for the sale of school lands and the manage- 
ment of the common school fund,” approved Oc- 
tober 26, 1874; an Act toamend an Act entitled 
“fan Act to provide for the sale of tide and over- 
flowed lands on the seashore and coast,’ approved 
October 27, 1864; an Act requiring local agents of 
the Board of school land commisiioners to give 
bonds for the security of public school fueds in 
their hands, and requiring reports thereon, ap- 
proved October 20, 1876, and an Act to amend an 
act entitled “an act toamend an act to provide for 
the sale of tide and overflowed lands on the sea- 
shore and coast,’ approved October 21, 1876; and 
all other acts and parts of acts inconsistent with 
any of the provisions of this act, be and are here- 
by repealed. 

Approved October 18. 1878. Vide Session Laws 
of 1878, pp. 41, 42, 43, 44, 45, 46, 47, 49 and 54. 
This Act took effect on January {7, 1879, that is 
ninety days after the end of the session for 1878. 
The Constitution of Oregon, Article IV. § 28, de- 
clares that 

‘“No act shall take effect until ninety days from 
the end of the session at which the same shall 
have been passed, except in cases of emergency, 
which emergency shall be declared in the pream- 
ble or in the body of the law.” 


An act to declare void certain certificates of 
sale and to forfeit certain lands; to authorize the 
cancellation of such certificates; to direct the re- 
payment of moneys paid thereon ; to preserve the 
rights of settlers on swamp lands; to authorize 
the institution of suits to cancel conveyances ob- 
tained by fraud, and to provide for the issuance 
of deeds to swamp lands without reclamation. 


22 

Be it enacted by the Legislative Assembly of the 
State of Oregon: 

Section 1. That all certificates of sale issued by 
the board of commissioners for the sale of school 
and university lands and for the investment of 
the funds arising therefrom for swamp or over- 
overflowed lands on which the twenty per centum 
of the purchase price was not paid prior to Janu- 
ary 17, 1879, are hereby declared void and (of) no 
force and effect whatever ; and said board of com- 
missioners is hereby authorized and directed to 

‘cancel said certificates of sale. 

Sec. 2. All swamp and overflowed lands sold 
under the provisions of the act approved October 
26th, 1870, relating to swamp lands which have 
not been reclaimed or paid for in accordance with 
the provisions of said act are hereby declared for- 
feited and the certificates of sale are declared void, 
and the said board is authorized to cancel the 
same, but the provisions of this section shall not 
apply to actual settlers on lands of 320 acres or 
less, who have paid their twenty per centum, 
which settlers may perfect title without reclama- 
tion by the payment of the remaining eighty per 
centum before January 1, 1589. 

Sec. 3. Upon surrender of any such void cer- 
tificates of sale or receipt given for payment of 
lands sold as swamp or overflowed lands, or if any 
such certificates of sale be lost or destroyed or be- 
yond the control of the purchaser or his legal rep- 
resentative, then upon submission of the proof of 
such loss the board shall order the amount paid 
thereon, or such portion of such amount as shall 
remain after making the deduction therefrom 
hereinafter provided for in certain cases, to be re- 
paid to such purchaser or his legal representative, 

and the Secretary of State shall draw his warrant 
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for the amount so ordered repaid whenever suffic- 
ient funds are in the swamp land fund available 
for its payment, 

Sec. 4. The said board is hereby authorized to 
cause suits to be instituted in the name of the 
State to set aside any deed issued by said board 
upon fraudulent representations. If necessity re- 
quires, the board is authorized to employ attorneys 
to defend the interests of the State or to institute 
suits for any just cause. 

Sec. 5. Any legal applicant to purchase swamp 
or overflowed lands who had complied with the 
provisions of an act approved October 26, 1870. 
entitled an “act providing for the selection and 
sale of swamp and overflowed lands belonging to 
the State of Oregon,” including the paymant of the 
twenty per cent. of the purchase price prior to 
January 17, 1879, shall, without reclamation, upon 
payment of the balance of the purchase price be 
entitled to and shall receive a deed for the land; 
provided, that such payment be made prior to Jan- 
uary 1, 1889; and, provided further, that no deed 
shall issue to any one person for more than 640 
acres; provided, said applicant shall first surrender 
to the board all certificates to him issued or in his 
hands for any of said swamp lands forfeited by 
this act; and /urther provided, that no actual set- 
tler is in possession of said 640 acres or any por- 
tion thereof under the homestead or pre-emption 
laws of the United States or under a quitclaim 
deed or other evidence of purchase from such 
claimant. | 

Sec. 6. In all sales or conveyances of lands made 
under the provisions of this act or which shall 
hereafter be made of swamp lands, an easement of 
thirty feet on each side of all section lines shall be 
reserved for a public highway. 
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Sec. 7. All swamp or overflowed lands reverting 
to the State under the provisions of this act shall 
be sold as provided in the act approved October: 
18, 1878, relating to swamp lands; provided, that 
actual settlers shall have the exclusive right to 
purchase the lands occupied not exceeding 320 
acres to any one person for six months from the 
approval of this act. 

Sec. 8. Any actual settler who shall have pur- 
chased prior to February 1, 1887, from the origi- 
nal holder of any certificate, which is by this act 
declared forfeited, any of the lands mentioned in 
this act shall upon making to said board satisfac- 
tory proof of such purchase, and of settlement and 
improvement of such lands, be entitled to a deed to 
the land not exceeding 640 acres, to be selected in 
not more than two tracts, and the board shall as- 
certain the amount paid by such settler to the 
original swamp land elaimant. When such 
amount is so ascertained the board shall charge 
said amount to said original swamp land claim- 
ant, and shall deduct the same from any moneys 
paid by such original swamp land claimant for 
any lands by this act declared void. 

Sec. 9. Inasmuch as there is urgent necessity 
for the passage of this act to settle the rights of 
applicants to purchase the swamp and over flowed 
lands belonging to this State, and to protect the 
State title thereto, this act shall take effect and be 
in force from and after its approval by the Goy- 
ernor. 

Approved February 16, 1887. Vide Session 
Laws of 1887, pages 9, 10 and 11. 


POINTS AND AUTHORITIES. 


Two important and controlling questions are 
presented for discussion and decision in this case. 
The first (1) is whether Owen ever had any such 
contract with the State of Oregon in relation to the 
swamp and overflowed lands in controversy as is 
protected by the constitutional provision prohibit- 
ing a State from passing any law impairing the 
obligation of contracts, and 

Second (II) is not this suit, in substance and 
effect, one against the State and therefore prohibit- 
ed by the eleventh amendment to the Constitution. 


I, 


[In order to arrive at a correct conclusion in rela- 
tion to the first question it will be necessary to 
consider with some degree of particularity the 
legislation of the State of Oregon in the matter of 


the sale and disposal of the swamp and overflowed 


lands which were granted to it by the Act of Con- 
gress of March 12, 1860. 

The Act of the Legislative Assembly of Oregon 
providing for the selection and sale of the swamp 
and overflowed lands belonging to the State, which 
was passed and took effect October 26, 1870, 
pointed out the manner in which the selections 
should be made and provided for the giving of 
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By the Act of 1878 a new method of disposing 
of the public lands of the State was established. 
Restrictions were placed upon the quantities of 
land to be purchased by any one applicant, the 
purchase price was changed and protection was 
afforded actual settlers. | 

With the repeal of the Act of 1870 Owen's 
mere naked application to purchase the lands in 
controversy was bereft of all legal life. No sub- 
suquent act on his part of whatever nature could 
restore it. Payment of the twenty per centum, at 
the the times averred in the amended Bill, gave 
him no right whatsoever to any of the lands 
and the acceptance of thetwenty per centum, by 
the board of land commissioners was without 
authority of law and did not bind the Suate. 

It is common learning that the authority of a 
public agent depends on the law as it is when he 
acts. He has only such powers as are specifically 
granted and cannot bind the public under powers 
that have been taken away. 

Anthony vs. County of Jasper, 101 U.S., 693. 


Coler vs. Cleburne, 131 U.S., 173. 


Furthermore, as if to place this matter beyond 
all contention, Section 9 of the Act of 1878 de- 
clared that 

“ All applications for the purchase of swamp 


and overflowed lands, or tide lands, made pre- 
vions to the passage of this Act, which have 
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not been regularly made in accordance with law, 
or which were regularly made and the ‘applicants 
have not fully complied with the terms and re- 
quirements of the law under which they were 
made, including the payment of the twenty per 
centum of the purchase price, are hereby declar- 
ed void and of no force or effect whatever.” 

The effect of this section Was, aS We contend, 
to require payment by Owen of the twenty per 
centum prior to January 19, 1879, the date when 
the Act took effect. Nor does this construction 
of the section render it unconstitutional, as im- 
pairing the obligation of any contract, which 
Owen had with the State, for the very obvious 
reason that he had acquired no _ vested rights 


under the alleged contract. 


[t is only vested rights growing out of contracts 
or growing out of transactions in the nature of 
contracts authorized by statute, that are protected 
by the Constitutional’ provision invoked by the 
appellee. And the right must be so far perfected 
as that nothing remains to -be done by the party 
asserting it. Then only is it that the repeal of 
the statute does not affect the right. Then only is 
it that it becomes a vested right which stands in- 
dependently of the statute. And so this Court 
decided in 

Steamship Company vs. Joliffe, 2 Wallace, 
450. 


>) 


It was claimed in the Court below and will 
doubtless be contended here, that if the construc- 
tion of section nine which we insist upon should 
be adopted, the section would be unconstitutional. 
This contention is based upon the theory, that the 
application of Owen to purchase created a con- 
tract and that he had ninety days after the date 
of the public notice provided for in Section 2 of 
the Act of 1870, within which to pay the twenty 
per centum of the purchase price for the lands 
covered by his application. In this connection it 
will be observed that the amended Bill does not 
state that any notice was ever published by the 
State under the provisions of Section 2 of the 
Act of 1870, but simply alleges that payment of the 
twenty per centum was made on November 238, 1881 
and April 35,1884 “and prior to the expiration of 
the ninety days from the date of the public notice 
provided for in said Act of 1870.” 


We contend, however, as above stated, that the 
application to purchase’ created no contract 
relations between Owen and the State. The object 
of the Act of 1870 was to bring about the reclama- 
tion of the swamp and overflowed lands within 
the State and so add to the general prosperity. 
This is apparent from the provisions of section 
four. The allegations of the amended bill do not 
place Owen in the category of those who had made 
application to purchase.and had entered into pos- 
session, or of those who had made application to 
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purchase and had commenced the work of recla- 
mation. It is such persons only who had the 
right to claim strict compliance with the provis- 
ions of said Act in relation to notice. 

But if this position is not correct we still con- 
tend that the repeal of the Act of 1870, the enact- 
ment of the Act of 1878, and especially of section 
nine thereof, was general legislative notice to Owen 
that twenty per centum of the purchase price of 
the lands he had apnlied for, was required to be 
paid before the tas... effect of the act. ‘The orig. 
inal Act gave him ninety days from the publication 
of notice in some newspaper. His application to 
purchase was made before the passage of the Act 
of October 18, 1878, and as that Act did not take 
effect until January 19, 1879, he had full ninety 
days notice and he cannot therefore in equity be 
heard to complain. 

If these positions are sound then Owen never 
acquired any vested rights in the lands in contro- 
versy, the payments made by him gave him none 
such, the certificates issued to him were unauthor- 
ized, McConnaughy could acquire no rights there- 
under and the Act of February 16, 1887, declaring 
said certificates void is not open to any constitu- 
tional objection whatsoever. 

It is true that the board of land commissioners 
after the date of the taking effect of the Act of 
October 1878 and some years before the passage 
of the Act of February 16, 1887, “in the matter 


» 
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of the application of H. C. Owen for certificate of 
purchase of certain swamp lands,” held that the 
Act of 1878 did not apply to a case where the pe- 
riod prescribed by the Act of 1870, for the pay- 
ment of the twenty per centum had not expired. 


This decision was cited in the Court below as 
authority in support of the positions taken by the 
appellee’s counsel and was treated with respectful 
consideration, by said Court. 

We agree that the rule is that the construction 
given to a statute by the executive charged with 
its execution is entitled to respectiul cons'deration 
and ought not to be lightly overruled. 

This construction is obviously erroneous, and in 
adopting it this Board was forced to ignore thie 


Act of | S78. 


With this we submit our first point. 


IT. 


As to the second point we submit that it is 
apparent from the averments in the amended Bill, 
that the appellants have no personal interest what- 
soever in this controversy. They are sued in their 
representative capacity as officers of the State. It 
is alleged that 

“Sylvester Pennoyer was and is governor of 
the State of Oregon; that G. W. McBride was and 
is the secretary of State of the State of Oregon; and 
that G. W. Webb was and is the treasurer of the 
State of Oregon; and that said three officers 


do 


comprise the board of land commissioners for 
the sale of school and university lands under 
the laws of said State.” 

Why this allegation if they are sued as mere 
private persons threatening to interfere in some 
way with the rights of the appellee? No per- 
sonal act on the part of either of them could 
in any way effect his alleged rights or in the 
most remote degree affect the title to the land 
in controversy. No deed to any of the lands in 
controversy, executed by .Sylvester Pennoyer, G. 
W. Mcbride, and G. W. Webb, as private individ- 
uals, could affect the title thereto. It is only when 
they do some act or execute some deed in the hame 
of the State as its officers, agents or representatives, 
that they can affect the title to said Jands. Hence 
we claim that the State 1s in a substantive sense 
the actual party defendant and the State being 
within tbe constitutional exemption guaranteed by 
the Eleventh Ameodment, the Court below did 


not have jurisdiction. This principle was decided 


In Re Ayres, 123 U. 8., 443, et seq. 


in which it was distinetly held that where a bill 
in equity is brought against the officers and agents 
of a State, the nominal defendants having no per- 
sonal interest in the subject matter of the suit, and 
such bill is for an injunction against such officers 
and agents to restrain and enjoin them from acts 
which it is alleged they threaten to do, in pursu- 
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ance of a statute of the State, in its name and for 
its use and which if done would constitute a breach 
on the part of the State, of an alleged contract 
between it and the complainants, is a suit against 
the State within the meaning of the Eleventh 
Amendment, although the State may not be named 


as a party defendant. 


Tbe amended bill is not directed against the 
threatened acts of mere personal trespassers who 
seek to justify under an unconstitutional law, but 
against State officers clothed by the Constitution 
of the State with executive powers, seeking to car- 
ry out a statute of the State in the name of the 


State. 


The question as to what is and what is not a 
suit against a State, within the meaning of the 
Eleventh Amend ment to the Constitution, has been 
so frequently and so fully discussed before this 
Court and so many decisions in relation thereto 
have been made within the last decade, that fur- 
ther argument of the question as presented by this 


case seems unnecessary. 


Having met with no decision which contravenes 
the principle which we cite from Jn re Ayres we 
contidently rely thereon as sustaining our second 


point. 
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For the reasons stated we respectfully urge that 
the decree of the Court below should be reversed 
and the amended Bill dismissed. 
Respectfully submitted, 
LEWIS L. McARTHUR, 
Solicitor for Appellants. 
H. H. NORTHUP, 
Of Counsel. 
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF OREGON 


ARGUMENT IN BEHALF OF R. F. MCCONNAUGHY 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER THR™M, 1890. 


No. 1280. 


SYLVESTER PENNOYER, G. W. McBRIDE AND G. W. 
WEBB APPELLANTS, 


VS. 


R. F. McCCONNAUGHY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF OREGON. 


This is a suit by R. F. McConnaughy, a citizen of the State of 
ie California, against Sylvester Pennoyer, Geo. W. McBride, and Geo. 
é W. Webb, citizens of Oregon, and comprising the Board of Land Com- 
=] missioners for the State of Oregon, to restrain them from selling and 
. issuing deeds as of conveyance, to certain lands heretofore sold by the 

| State of Oregon to the grantor of McConnaughy, and now owned by 
“a McConnaughy and in his possession. 
‘ The lands in question are a part of the Swamp Land Grant made to 
the State of Oregon by act of Cougress of March 12, 1860 (12 Stat. 3), 
and heretofore certified to the State as Swamp by the Secretary of the 
Interior. 

On October 26, 1870, the Legislature of Oregon passed an act pro- 
viding for the selection and sale of this land. That portion of this act 
material to this case is as follows: 


4 SYLVESTER PENNOYER ET AL. VS. R. F. MC CONNAUGHY. 


‘“*SECTION 1. It shall be the duty of the Commissioner of Lands to 
appoint a suitable person or persons as his deputies to proceed, as soon 
as practicable, to select in the field all the lands rendered unfit for 
cultivation by inundation or overflow within this State, and to 
make return of the same to said Commissioner. And it shall be the 
duty of such deputies to describe such tract or swamp or overflowed 
land they may select in a clear and distinct manner, either by legal 
subdivisions or by actual survey, and upon the receipt of such returns 
it shall be the duty of said Commissioners to fully examine the same.’’ 

‘Sec. 2. So soon as the selection of swamp and overflowed lands 
in any county has been completed by said Commissioner of Lands, it 
shall be the duty of said Commissioner to make out maps and descrip- 
tions thereof in duplicate, one copy to be kept in suitable books in 
his office, and the other to be filed in the office of the County Clerk of 
the county in which such swamp lands may be located ; and it shall be 
the duty of such County Clerk to forward his official certificate to said 
Commissioner of the date on which said maps and descriptions were so 
filed. Upon the receipt of such certificate it shall be the duty of said 
Commissioner to give public notice of said completion, approval and 
filing for four weeks successively in some weekly newspaper published 
in such county ; and if no newspaper is published in such county, then 
in such newspaper as he may select in an adjoining county.”’ 

“Sec. 3. The swamp and overflowed lands of this State shall be 
sold by said Commissioner at a price not less than one dollar per acre 
in gold coin. Any person over the age of twenty-one years, and being 
a citizen of the United States, or having filed his declaration to become 
a citizen, as required by the naturalization laws, may become an 
applicant for the purchase of any tract or tracts of said swamp and 
overflowed lands, upon filing his application therefor, describing the 
tract or tracts he desires to purchase, by the actual survey; or, if no 
survey has been made, then by fences, ditches, monuments or other 
artificial or natural land marks, with said Commissioner, whose duty 
it shall be to immediately endorse thereon the actual date of such filing. 
In case of adverse applicants for the same tract or parcel of swamp 
land, it shall be the duty of said Commissioner to sell the same to the 
legal applicant therefor whose application is first filed. Within ninety 
days after the date of the public notice provided for in section 2 of this 
act, 20 per centum of the purchase money shall be paid by the appli- 
cant to said Commissioner, whose duty it shall be to issue to the 
applicant a receipt therfore, and the balance of said purchase money 
shall be paid on proof of reclamation, as hereinafter provided.”’ 

‘‘Sec. 4. No patent shall be issued to any applicant for any swamp 
or overflowed lands until the applicant therefor has proved, to the 
satisfaction of said Commissioner, that the land for which he claims a 
patent has been drained or otherwise made fit for cultivation; but 
upon such proof being made, and payment of the balance of the pur- 
chase money on the amount of land actually reclaimed, the said Com- 
missioner shall issue to the applicant making such proof and payment, 
a patent for the land soreclaimed. Said patent shall be approved and 
signed by the Governor, Secretary of State and State Treasurer, as 
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provided for by the Constitution. At the expiration of ten years from 
and after his first payment, all swamp lands claimed by an applicant, 
upon which no such proof of reclamation and payment has been made, 
shall revert to the State, and the money paid thereon shall be forfeited : 
Provided, That all swamp land which has been successfully cultivated 
in either grass, the cereais or vegetables for three years, shall be con- 
sidered as fully reclaimed within the meaning of this act.”’ 


4 


~ 
-\ 


‘‘Sec. 6. As the State is likely to suffer loss by further delay in 
taking possession of the swamp lands within its limits, this act shall 
sw take effect and be in force from and after its approval by the Governor: 
Provided, That in case the office of commissioner of lands is not crea- 
ted by law, the provisions of this act shall be executed by the Board 
of Commissioners for the sale of school and university lands,’’ 


Session Laws 1870, page 54. 


Prior to this act, and in 1862, the Legislature had appointed the 
Governor of Oregon, land commissioner to locate all the lands to which 
the State was entitled under the various grants of Congress, including 
the swamp land grant. 


Deady’s Code of 1872, Laws of Oregon, 629. 


It thus became the duty of the Governor, under the provisions of 
these two acts, to select the swamp lands of the State by means of 
deputies ; maps and descriptions of which selections for each county 
were required to be made in duplicate, and filed, etc., and four weeks’ 
notice thereof given. Within ninety days after this notice the swamp 
land filer was required to make payment of 20 per cent of his purchase. 
® : Under this law and prior to the selections and notice provided for, one 

. Owen filed upon the land in question, comprising about 43,000 acres. 

On the 18th day of October, 1878, the Legislature passed a further 
act, which took effect, by operation of the Constitution, ninety days 
thereafter, among other things limiting the number of acres of swamp 

ao land that might be purchased by one person, and authorizing sales to 
» Oa be made without proof of reclamation in certain cases. By this act the 
Governor was appointed Land Commissioner, with power to locate 

Ww all State Lands, a power which he already had under the act of 1862. 

This act of 1878 contained the following provisions : 


4- 

: ‘‘Sec. 9. All applications for the purchase of swamp and over- 
flowed lands or tide lands made previous to the passage of this act 
which have not been regularly made in accordance with law, or which 
were regularly made and the applicants have not fully complied with 
all the terms and requirements of the law under which they were made, 
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including the payment of the 20 per centum of the purchase > price, are 
hereby Seclared vod and of no ) force or effect whatever. 


aL 
“kK a 


"Sa. 1t. AD assignments a certificates of stn shall be executed 
and acknowledged in the same manner as a deed to real estate; and 
the assignee, upon full payment of the amount due on the purchase 
price and delivery to the Board such certificates and assignment, shall 
receive a deed for the lands described in such ceftificate, in his own 
name as if he were the original purchaser.’’ 


Session Laws 1878, page 46. 


On the 23d day of November, 1881, and on April 3d, 1884, and 
prior to the expiration of the ninety days from the date of the public 
notice provided for in the act of 1870, Owen duly paid to the Board 
of Land Commissioners, the 20 per centum on all the lands in question. 
The Board accepted such payment and issued to Owen a certificate of 
sale for all such lands. 

In October, 1884 McConnaughy purchased the lands in controversy 
from C. N. Felton, the assignee of the Owen’s certificate and the 
grantee of Owen’s title, paying therefore the sum of $30,000, and 
assuming to pay the unpaid balance of the purchase price due the 
State. McConnaughy thereupon went into possession of the lands, 
and has since had such possession. On October 18, 1887, the Legisla- 
ture undertook to avoid the contract of the State with Owen, and to 
forfeit to the State the lands sold thereby, by an act which provided as 
follows : 

“Sec. 1. That all certificates of sale issued by the Board of Com- 
missioners for the sale of school and university lands and for the 
investment of the funds arising therefrom for swamp or overflowed 
lands on which the 20 per centum of the purchase price was not paid 
prior to January 17, 1879 [the day on which the act of 1878 took eftect] 
are hereby declared void and of no force or effect whatever, and said 
Board of Commissioners is hereby authorized to cancel said certificates 
of sale. ’ 


Session Laws 1887, page 9. 


On the 25th day of February, 1890, the appellants, assuming as a 
Board of Land Commissioners, to give effect to the forfeiture act of 
1887, accepted applications made to them to purchase the land in 
question belonging to McConnaughy, there being ‘‘a large number of 
applications for the purchase’ of such lands on file, in the following 
order : 

‘‘In the matter of the application of W. Z. Moss, et al, to purchase 


certain swamp lands in the Warner Lake valley, recently certified to 
the State by the Secretary of the Interior, in List No. 12, Lakeview 
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District, it was ordered that the said applications made in pur- 
suance of the act approved Feby. 16, 1887, relating to swamp lands, 
be accepted, and that deeds be issued to lawful applicants for the 
lands described therein, as far as the same shall appear in said certified 
list; provided that no deed shall issue to any person but an actual 
settler till after the expiration of ninety days from the time said list 
was filed with the Clerk of the Board.’ 


‘ 


In April following, the appellants sold one thousand acres of this 
g land belonging to McConnaughy and issued deeds in the name of the 
ae Board therefor. The bill of complaint alleges these facts, and it alleges 
f that at the expiration of the ninety days provided for in the order, the 
' appellants will sell all of McConnaughy’s said land, and will issue 
deeds therefor as the deeds of the State, thus creating a cloud on 
McConnaughy’s title and involving him in a multiplicity of suits, and 
that the land for which applications to purchase have been thus 
accepted by the appellants, and which they are thus offering for sale, 

are of the value of $50,000. 


The appellants demurred to the complaint. The demurrer was 


overruled and a decree rendered enjoining the appellants from selling 
the said lands of McConnaughy or from issuing deeds thereto for and 
in behalf of the State of Oregon, or as the act of the Board of Land 


Commissioners of the State. 


The demurrer presents two questions : 

Has McConnaughy title or right in the land in question, notwith- 
standing the acts of the Legislature of Oregon of 1878 and 1887, and, 
having such title, is this a suit against the State of Oregon, and 
therefore forbidden by the eleventh amendment to the Constitution 
of the United States ? 


Owen, through whom McConnaughy derives title, made application 
to purchase the land in question prior to the Act of 1878. He did not 
pay the 20 per centum of the purchase price until after the Act had 
taken effect, but he was not required to do so and was not in default. 
At the date of the going into effect of that act, he had, therefore, a 
contract with the State which the Legislature could not impair. The 
act of 1878 did not, however, undertake to affect Owen’s filings. 
That act declared void all applications to purchase where the appli- 
cants ‘‘have not fully complied with all the terms and requirements 
of the law under which they were made, including the payment of the 
20 per centum.’’ Session Laws 1878, page 40. Under this law, the 
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failure to pay the 20 per centum could only be a ground of forfeiture, 
where such failure was a failure to comply with the requirements of 
the act of 1870, where the non-payment had been a violation of the 
conditions of the act of 1870. It did not apply to cases where the 
payment was not yet required under the act. Under the act of 1870, 
this payment was required only within ninety days of the published 
notice by the Board, of the selection by the Land Commissioner of the 
land filed upon. McConnaughy vs. Willey, 33 Fed. Rep. 451. 
The forfeiture declared by the act of 1878 is where the applicants 
have not ‘‘fully complied’’ with the requirements of the act of 1870, 
‘‘including the payment of the 20 per centum of the purchase price.”’ 
Appellants concede that the payment of the 20 per centum prior to the 
act of 1878 would be a full compliance with the act of 1870. But this 
is impossible under the construction given by them to the amendatory 
act. The payment of this moiety of the purchase price can only be a 
‘full performance’’ upon the theory that the payment of the residue 
is not yet required by the terms of the act under which the application 
to purchase was made—in other words, that the applicant who has not 
made default has fully complied with the law, although his agreement 
has not been fully executed. If, therefore, an applicant to purchase, 
who has not made proof of reclamation and final payment is within the 
saving clause of having ‘‘ fully complied,’’ for the reason that the time 
had not arrived when peformance of these conditions were required of 
him, it follows that an applicant who has not, for the same reason, 
made his first payment is within the same exemption. 


*The repeal by the act of 1878 of the provisions of the act of 1870 
does not affect the question. If it is conceded, as it is not, that the 
Legislature could forfeit Owen’s rights by a repeal of the law under 
which those rights were acquired, the expressions in the repealing act, 
which show that such was not the intention, will prevent that result. 
The appellants contend that inasmuch as the provisions of the old law 
providing for the publication of notice of swamp land selections and 
for the payment of 20 per centun within ninety days thereof were 
repealed by the act of 1878, it follows that if this did not forfeit Owen’s 
right, at least his obligation, to pay the 20 per centum was somehow 
changed and that the payments thereafter made gave him no right. 


* The statement in the opinion of the Circuit Court, that the act of 1870 was 
not included in the repeal of the act of 1878, is probably due to a mistake in copy- 
ing the opinion. The fact that the provisions of the former act were repealed by 
the later one was not questioned upon either hearing had in the case, and was un- 


derstood by the court. 
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But why should the repeal thus effect the first payment and not effect 
the right of applicants to make proof of reclamation and final payment 
within ten years? The law relating to reclamation and final payment 
was also repealed, and yet the appellants do not question but that 
swamp land applicants whose first payment was made prior to the 
amendatory act could go on and complete their title precisely as though 
there had been no repeal, and it has been the uniform practice of the 
Board to permit this. The amended law made no new or different 
provision for payments by applicants under the old law, whose applica- 
tions were not declared void. It provided no new conditions to take 
the place of those claimed to have been abrogated by the repeal. 
The rights of these applicants were recognized and preserved. This 
is clear. What were those rights? Necessarily they were such rights 
as the applicant had when the new law was passed. They could only 
be ascertained by a reference to the old law. If we take the case of 
an applicant who has paid his 20 per centum prior to 1878, the force 
of these considerations will be more apparent. Such an applicant, it 
is admitted, had the right upon proof of reclamation and final payment 
within ten years to a patent. The act of 1878 repealed the provisions 
relating to reclamation and payment within ten years, and substituted 
‘nothing in their stead. When, and upon what conditions can such an 
applicant secure his patent? The Board of Land Commissioners met 
the question by holding that while the law had been repealed the 
Legislature had reserved its agreements with all swamp land applicants 
not in default. In other words, that the State in repealing its law had 
not intended to repeal its contracts made in pursuance of the law. 
And so the board now holds. The appellants when sitting as a board 
apply the provisions of the old law as to proof of reclamation and the 
payment of the eighty cents within ten years, precisely as though those 
provisions had not been repealed, in all cases where the first payment 
was made prior to the act of 1878. The contention is solely as to 
whether payment of the 20 per centum prior to the act of 1878, is 
necessary in order to preserve the rights of the applicant, although 
the time had not then arrived when such payment was required. 
The Board of Oregon Land Commissioners decided that the act of 1878 
did not apply to cases where the period prescribed by the act of 1870 
for the payment of the 20 per centum had not arrived. There is no 
law authorizing the publication of opinions and rulings of the Board, 
but the opinion mentioned is referred to in the opinion of the Circuit 
Court herein. The case was one of contest between Owen and one Ish, 
in which, among other things, it was contended by Ish, as appellants 
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now contend, that Owen’s right had become forfeited under the act 
of 1878, for non-payment of the 20 per cent. prior to the passage of that 
act. The opinion of the Board in the decision of that question is as 


follows : 

‘The act of 1878 does not, however, attempt to interfere wlth appli- 
cants who had complied with the law of 1870. Section g of that act 
provides that ‘all applications for the purchase of swamp land made 
previous to the passage of this act (act of 1878) which have not been 
regularly made in accordance with law, or which were regularly made 
and the applicants have not fully complied with all the terms and 
requirements of the law under which they were made, including the 
payment of the 20 per centum of the purchase price, are hereby 
declared void and of no force or effect whatever. A strict construction 
of this language might have the effect to forfeit all applications where 
the 20 per centum had not been paid, although the applicant had 
fully complied with the law as far as the circumstances would admit 
of a compliance. We have had occasion to consider that question 
frequently, and have concluded that it ought not receive that con- 
struction. The Leyislature may have had the power to suspend every 
application of that character and delare it a nullity, but we do not 
think it so intended, that it only intended to declare void those appli- 
cations where the non-payment of the 20 per centum had been a 
violation of the condition contained in the act of October 26, 1870. 
In many cases the applicant to purchase under the latter act was not 
in default when it was repealed, although he had not paid the 20 

er centum purchase price, as the circumstances had not arisen or the 
time elapsed requiring its payment.”’ 

The Board is charged with the execution of the laws in question. 
Its decision became the established rule until the law of 1887 was 
passed, and for a period of nearly ten years has not been questioned. 

As already stated, the Board, so interpreting this law, received 
from Owen the 20 per centum of the purchase price of the land in 
question, and issued its certificate of sale therefor. This payment was 


made and accepted within the terms of the act of 1870. 


The presumption is against a retroactive operation of statutes. 


Endlich on Int. Stat., § 271. 


The rule chiefly prevails where the enactment would prejudicially 
affect vested rights or the legal character of past transactions. Ib. § 273. 
Contemporary authority is the best exposition of a statute and the 
long acquiescence of the Legislature in the construction put upon a 
statute, is a sanction and approval of such construction. Ib., 357, 358. 
Where the construction of an act is doubtful, one long acted upon 
by the inferior courts will generally be adopted by the Supreme Tri- 
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bunal—but of almost equal dignity is the practical construction put 
upon an act by the governmental officers particularly charged with its 
execution. Thus the construction of a statute adopted and acted upon 
by the executive, in the execution of his duty to give effect to the 
laws, or by the Secretary of the Treasury, will in case of doubt and 
ambiguity be adopted by the Courts. Jb., 360. 


United States v. Moore, 95 U. S., 763. 
Brown v. United States, 113 U. S., 568. 
The Laura 114 U.S., 416. 

Scanlon vy. Childs, 33 Wis., 665. 
Weathrocl v. Miller, 56. Mich., 151. 


In United States v. Moore, the Court says: ‘‘the construction given 
to a statute by those charged with the duty of executing it * * * 
ought not to be overruled without cogent reasons * * * The 
officers concerned are usually able men and masters of the subject. 
Not unfrequently they are the draftsmen of the laws they are after- 
wards called upon to interpret.’’ 


It is common knowledge that the Chairman of the Board of Land 
Commissioners, when this construction was put upon the act of 1878, 
was Governor Thayer, subsequently and until recently Chief Justice of 
the Supreme Court of the State. 

But admitting, for the sake of argument, that after the passage of 
the act of 1878, the Board was not required to give the ninety days 
published notice provided for in the act of 1870, how can it be said 
that Owen was in default in making the payments alleged in the bill? 
If the published notice was no longer required, then there was no 
requirement as to when such payment should be made. The Board in 
such case might make any reasonable regulation to govern such cases. 
Can it be said that a regulation that conformed to the pre-existing 
requirements was unlawful? Suppose the allegation in the bill that 
Owen paid the 20 per centum within ninety days of the published 
notice of the making of the selections, be rejected altogether, leaving 
it to appear that these payments were made at the dates alleged; that 
they were accepted by the Board and that certificates of sale were 
issued in consideration of them, is this not enough to vest title in 
Owen? The provision in the act of 1870 providing for the selection of 
swamp lands was retained in the act of 1878. Could not the Board 
provide for such payments by those not in default, to be made after 
these selections were made? It was not the policy of the State to 
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accept payments on lands as swamp which it had not yet selected or 
claimed as such. It was a reasonable regulation to provide that the 
State would receive payments after it had made the selections and 
given notice of the fact to the applicants. These acts or regulations 
of the Board were not in violation of any law, unless it is assumed that 
the act of 1878 intended to avoid all existing applications which, as 
has been shown, is clearly not the case and is not claimed to be the 
case, and that it had the power so todo. The act of 1878 authorizes 
the Commissioners to make rules for the transaction of business under 
the act, to decide disputes between conflicting applications, and it pro- 
vides that their decisions as to the legal title shall be final as to the 


right to a deed from the State. 

Laws of 1878, Sec. 14, page 47. 
Under a similar provision it is held that the decision of the Board is 
tinal so far as the interest of the State is concerned. Hurst v. Hawn, 
5 Or., 276. And it is also held in a swamp land case that under the 


Constitution of Oregon the Board is a co-ordinate branch of the State 
government, whose discretion and decisions the Courts cannot control. 


Corpe v Brooks, 8 Or. 222. 


In Wattier v. Miller, 11 Or., 331, it is held that the certificate of 
sale of swamp land by the State upon the payment of the 20 per cent. 
conveys a present interest in the land. A right to possession follows 
the certificate. This interest is a certificate title. It is the subject of 
sale and transfer under the swamp land act. § 11 Laws of 1878, p. 46. 


Section 1 of the act of 1887, undertakes to declare void and cancel 
certificates of sale where the 20 per centum was not paid prior to 
January 17, 1879, the date when the act of 1878 took effect. This act 
attempts to abrogate the contracts of the State for the sale of these 
lands upon the assumption that the act of 1878 operated to forfeit the 
rights of applicants to purchase where there had not been a prior pay- 
ment of the 20 per centum. It attempts to cancel McConnaughy’s 
certificate title to all the lands in question. 

McConnaughy contends that the act of 1887 is void, as impairing the 
obligations of his contract with the State, and that the acts of the 
appellants are a wanton invasion of his title and rights under that con- 


tract. 
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The immunity from suit secured to the States by the eleventh 
amendment to the Constitution of the United States, does not exempt 
the State from the operation of the Constitutional provision that no 
State shall pass any law impairing the obligation of contracts. 


Poindexter v. Greenhow, 114 U. S., 286, 


It is true no action can be maintained to compel performance of 
a contract with the State or to recover damages for its breach. ‘ But 
it is equally true that wherever, in a controversy between parties to a 
suit, of which these Courts have jurisdiction, the question arises upon 
the validity of a law by a State, impairing the obligation of its con- 
tract, the jurisdiction is not thereby ousted, but must be exercised, 
with whatever legal consequences to the rights of the litigants, may 
be the result of the determination.’’ Jb. 

Where the officers of the State are sued to prevent the impairment 
of contract rights under the authority of a void law of the State, they 
are not sued as officers, and the jurisdiction is not ousted because they 
assert authority as such officers. Jb. 287, 298. 

To make out the defense that the appellants are sued as or because 
they are officers of the State, they must show that their authority is 
sufficient in law to protect them. 


Cunningham v Macon etc., R. R. Co., tog U. S., 452. 


In conformity with these principles, the preventive remedy of in- 
junction lies to protect a party in the immunity to which he is entitled 
by virtue of a contract with the State, secure against State laws 
impairing its obligation by the Constitution of the United States. 


Allen v. Railroad Company, 114 U. S., 311. 


These principles are applied in the recent Virginia coupon cases 
decided in this Court, McGahey v. Virginia, 135 U. S., 662. The 
doctrine is therefore firmly established that while no proceedings can 
be instituted against a State, either directly against it by name, or 
indirectly against its officers, ‘‘to control them in the exercise of 
official functions,’’ yet where an officer of a State, wrongfully asserts 
its authority to molest the person or property of another, the Courts of 
the United States have jurisdiction to grant redress by suit to recover 
the property taken ‘‘by suit against the officer to recover damages for 
taking it’’ or ‘‘by injunction to prevent such taking where it would 
be attended with irremediable injury.’’ Jb., 684. 

In this case the appellants are not exercising any official function in 
the acts complained of. There is no law authorizing them to sell and 
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convey the 43,000 acres of land heretofore sold by the State to 
McConnaughy’s grantor, or to cancel the certificates of sales heretofore 
issued for such land. The pretended law to that effect is without the 
power of the State and a nullity. The offer by them of all this land 
for sale, their acceptance of the applications to purchase the same and 
their threatened cancellation of McConnaughy’s certificates of title is a 
wrongful assertion of the authority of the State, and if permitted, 
McConnaughy will be without any adequate remedy. Under the laws 
of Oregon, the only record of swamp land certificates is kept by the 
Board. Laws 1878, § 12, page 47. The cancellation of McConnaughy’s 
certificates of sale by the appellants, under an assumption of official 
authority, will have the effect of destroying his record title, and the 
issuance of the deeds by the appellants will result in vesting the 
apparent title to all these lands in a great number of persons, probably 
widely scattered about the country. It must of necessity involve 
McConnaughy in a great multiplicity of suits, and a tedious and ex- 
pensive inquiry into extrinsic facts, to establish his right against these 
apparent titles. In this connection it must not be overlooked that, in 
addition to the allegation that a great number of persons have applied 
to purchase these lands, the existing law limits the number of acres 
that may be sold to any oné person to 320 acres. Session Laws 1878, 
page 42. The claimants under the pretended sales and conveyances 
complained of must, therefore, of necessity embrace a large number of 
persons. The injury to McConnaughy’s rights, for which the pre- 
ventive remedy of injunction is prayed, is not less than that for which 
this remedy was allowed in Allen vy. Baltimore & Ohio Railroad Co. 


Respectfully submitted, 


C. A. DOLPH, 
C. B. BELLINGER, _ 
Solicitors for R. F. McConnaughy. 
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W. HENDERSON ET AL. VS. CARBONDALE COAL & COKE CO. ET AL. 1 


1 Pleas in the cireuit court of the United States of America 

for the southern district of Illinois, held at the city of Spring- 
field, in said district, before the Hon. Walter Q. Gresham, judge of 
the seventh judicial circuit, presiding judge, and the Hon. Samuel 
Hi. ‘Treat, district judge of said district, on Saturday, the sixth day of 
November, in the year of our Lord one thousand eight hundred and 
eighty-six, and of our Independence the one hundred and eleventh 
year. 


J. A. JONES, Clerk. 


SAMUEL M. Dopp, James G. Brown, Sytvester H. 
Laflin, Edwin Harrison, George A. Madill, John 
J. O'Fallon, and Andrew C. Bryden 
v8. In Chancery. 
CARBONDALE COAL AND CoKE Company, JAMes C. { Original Bill. 
Bryden, and Margaret Bryden, Administratrix of 
the Estate of William Bryden, Deceased ; Charles 
Miller, and William E. Burr, Trustee, 


and 
WitiiAM FE. Burr, Trustee, ; 
vs. 
2 CARBONDALE COAL AND COKE CoMPANY,J AMES 
C. Bryden, and Margaret Bryden, Adminis- 


tratrix of the Estate of William Bryden, Deceased; > Cross-Bill. 

Samuel M. Dodd, James G. Brown, Sylvester H. | 

Laflin, Edwin Harrison, George A. Madill, John | 

J.O’Fallon, Andrew C. Bryden, and John W. Har- 

rison, } 
and 


CHARLES MILLER, Trustee, | 


ee 


vs. 

CARBONDALE CoAL AND CoKE Company, JAMES C. | 
Bryden, and Margaret Bryden, Administratrix of 
the Estate of William Bryden, Deceased ; Samuel 
M. Dodd, James G. Brown, Sylvester H. Laflin, Ed- 
win Harrison, George A. Madill, John J. O'Fallon, 
Andrew C. Bryden, and John W. Harrison. 


| 
. Cross-Bill. 


In the matter of the intervening petition of William Henderson, 
Joseph Waldron, Catherine Waldron, David Waldron, Jr., Henry 
Waldron, Catherine Waldron, Jr., Israel Waldron, Sarah Priddy, 
Pettus Priddy, Burke Priddy, Elizabeth Ennis, Amanda Griffith, 
Mary Walker, Catharine McCree, Abraham Priddy, Ida Priddy, 
Emma Morgan, and Mary Fowler. 


3 SouTHERN District oF ILLINOIS, 8s: 


se it remembered that heretofore, to wit,on the fourteenth day of 


October, in the year of our Lord one thousand eight hundred and 
1—247 
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eighty-four, came Samuel M. Dodd, James G. Brown, Sylvester H. 
Laflin, Edwin Harrison, George A. Madill, John J. O'Fallon, and 
Andrew C. Bryden, citizens of the State of Missouri, complainants, 
by William J. Allen, Esq., their solicitor, and filed in the clerk’s 
office of the circuit court of the United States for the southern dis- 
triet of Illinois their bill of complaint against The Carbondale Coal 
and Coke Company,a corporation organized and existing under the 
laws of the State of Illinois, defendant: which said bill of com- 
plaint, together with Exhibits “A” and “B” thereto, is in the words 
and figures following, to wit: 


4 Bill of Complaint. 


In the Cireuit Court of the United States for the Southern District of 
[llinois. 


To the honorable the judges of the circuit court of the United States 
for the southern district of Illinois: 

Samuel M. Dodd, James G. Brown, Sylvester H. Laflin, Edwin 
Harrison, George A. Madi!l, John J. O’Fallon, and Andrew C. 
Bryden, residing in the city of St. Louis, in the State of Missouri, 
and citizens of said city and State, bring this their bill against the 
Carbondale Coal and Coke Company, a corporation organized and 
existing under the laws of the State of Lilinois and having its chief 
office and place of business in the city of Carbondale, county of 
Jackson and State of Illinois, in the southern district of Illinois 
aforesaid, which corporation is a citizen of said State of Illinois; 
James C. Bryden and Margaret Bryden, administratrix of the es- 
tate of William Bryden, deceased, citizens and residents of the State 
of Illinois and of the said southern district thereof aforesaid, and 
Charles Miller and William E. Burr, trustees, &c., citizens of St. 
Louis, in the State of Missouri. 

And your orators complain and say that the Carbondale Coal and 
Coke Company is a coal-mining, coke-producing, and business cor 
poration organized and existing under and pursuant to the laws of 
the State of Illinois and for more than five years last past has been 
doing business in said State and district and elsewhere; that said 
corporation was formed on or about the 6th day of October, A. D. 
1872, under and pursuant to the general incorporation laws of the 
State of Illinois; that afterwards, to wit, on or about the Ist day of 
January, A. D. 1881, it purchased and consolidated with a certain 
other mining and business corporation which had been organized 

under and pursuant to the laws of the State of Missouri, but 
5 whose property and interests were principally in the county 

of Jackson and State of Illinois; that said purchase and con- 
solidation were made pursuant — the order and authority of resolu- 
tions of the board of directors of each of said corporations and ac- 
cording to the power and authority of the then existing laws of the 
States of Missouri and Illinois; and your orators show that under 
and by virtue of the laws of said States of Missouri and Illinois the 
said Carbondale Coal and Coke Company by such purchase and 


" 
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consolidation succeeded to and became the owner of all-the assets 
and assumed the liabilities of the said St. Louis Coal and Coke 
Company. 

And your orators further show that the said Carbondale Coal and 
Coke Company was originally organized as a mining corporation 
with the power to lease coal lands, mine and sell coal, manufacture 
and sell coke, and purchase lands for mineral purposes; that said 
corporation owned large tracts of land and many leasehold estates 
underlaid with coal in the vicinity of Cartersville, county of Wil- 
liamsou and State of Illinois, on which had been erected and made 
many and valuable improvements, consisting of liouses, sheds, build- 
ings, coal shafts, slopes, &c., for the purpose of mining, hoisting, and 
shipping coal; that on the first day of February, A. D. 1878, the 
said corporation, in order to procure additional capital with which 
to continue and extend its corporate business, issued one hundred 
bonds for five hundred dollars each, due and payable ten years from 
date, with interest coupons payable semi-annually at the rate of ten 
per cent. per annum, principal and interest payable at the St. Louis 
National Bank, in the city of St. Louis and State of Missouri; that 
said mortgage also provided that said corporation should, for the 

purpose of creating a sinking fund, pay to the trustee men- 
6 tioned in said trust deed, William EK. Burr, five cents on each 

and every ton of coal to be mined, and contained other pro- 
visions to be performed by said company; that said bonds were so 
made and executed in pursuance of a resolution to that end duly 
passed by the board of directors of said corporation; that pursuant 
to said resolution said Carbondale Coal and Coke Company made, 
executed, and delivered tu defendant, William E. Burr, as trustee, 
an indenture of mortgage or trust deed on all of said real estate in 
Williamson county, Illinois, in order to.secure the principal and 
interest of said 100 bonds of five hundred dollars each, which mort- 
gage was dated February Ist, 1878, a trueand correct copy of which 
is herewith filed, marked Exhibit A, and your orators pray that the 
same may be taken as a part of this bill as fully as if incorporated 
in the body of it, and your orators refer to the said copy as showing 
the property embraced in and covered by said mortgage, and the 
terms, conditions, and provisions thereof. 

That said mortgage was duly acknowledged and recorded as re- 
quired by law; that said bonds were negotiated for value and were 
and are outstanding and constitute a debt of said corporation. 

And your orators further show that the authorized capital stock 
of the Carbondale Coal and Coke Company was originally fifty thou- 
sand dollars in shares of one hundred dollars each, which has been, 
in conformity with the laws of the State of Illinois and the valid 
legal action of said corporation, increased from time to time to the 
sum of one million dollars in shares of one hundred dollars each ; 

that they are informed and believe that on the 22nd day of 
7 September, A. D. 1884, there were in existence five thousand 
nine hundred and sixty shares of one hundred dollars each 
of said stock held by the following persons and in the following 
amounts, respectively, to wit: 
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Estate of William Bryden -_---- .----- 269 shares. 
M. Bryden, administratrix, &c. -... ---- es 
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James G. Brown, trustee, &c.......-_ _- i 
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And your orators further show that the said St. Louis Coal and 
Coke Company, on the second day of February, A. D. 1880, under 
its then name, in order to procure additional capital with which to 
develope its coal and mining property in Jackson county, Illinois, 
issued seventy-five bonds for one thousand dollars each, due and 

payable on the second day of February, A. D. 1890, with semi- 
8 annual coupons payable on the second days of August and 

February of each year at the company’s office, in the city of 
St. Louis and State of Missouri; that said bonds were so made and 
executed in pursuance of a resolution to that end, and duly adopted 
by the board of directors of said corporation; that pursuant to said 
resolution said St. Louis Coal and Coke Company executed and de- 
livered to Charles Miller, as trustee, an indenture of mortgage on all 
of its real estate and mining property in Jackson county, Illinois, 
aforesaid in order tosecure the principal and interest of said seventy- 
five bonds of one thousand dollars each, which said indenture or 
trust deed was dated February 2, 1880, a true and correct copy of 
which is herewith filed, marked Exhibit B; and your orators pray 
that the same may be taken as a part of this bill as fully asif incor- 
porated into the body thereof, and your orators refer to said copy as 
showing the property embraced and covered by said mortgage and 
the terms, conditions, and provisions thereof. 

That said mortgage was duly executed, acknowledged, and re- 
corded as required by law; that said bonds were negotiated for 
value and were and are outstanding i in the hands of divers parties 
as holders thereof, and constituted a debt of the St. Louis Coal and 
Coke Company and now constitute a debt of the ¢ arbondale Coal 
and Coke Company. 

And your orators further show that by the terms, conditions, and 
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provisions of each of the said several mortgages, A & B, respectively, 
it is provided in substance that if default is made in the payment 
of the principal or interest or of the sinking fund or other under- 


taking of the said Carbondale Coal and Coke Company or the St. 


Louis Coal and Coke Company now assumed by said Carbondale 
Coal and Coke Company the trustee in either case, or his or 
) their successors in office, had and have the right of entry into 
and upon said mortgaged property, take possession thereof, 
and expose the same to sale for the purpose of paying such sum or 
sums as may be due on either of said mortgages. 

And your orators further show that before and since the purchase 
and consolidation before referred to the said Carbondale Coal and 
Coke Company have made many valuable and costly improvements 
involving large expenditures of money in the expectation of mining 
and shipping large quantities of coal and coke; that the shaft and 
slope at Cartersville have a capacity of about eight hundred tons 
per day and that at Harrison a capacity of about four hundred tons 
per day; that there are at Harrison, in Jackson county, constructed 
and ready for use one hundred and eight coke ovens, about forty of 
which are in blast, and at Cartersville thirty coke ovens not in blast. 
Your orators further represent that the said property of the said 
Carbondale Coal and Coke Company is a most valuable one, and 
that while it required a very large sum of money to develop it, yet 
the corporation earned money from June first, 1852, to June Ist, 
1883, over and above all expenses and charges. 

That in consequence of the depression of business generally 
throughout the country the said corporation lost money and has been 
doing an unprofitable and losing business from that time to this; 
that while the property of the Carbondale Coal and Coke Company 
is worth at least five hundred thousand dollars, the corporation has 
become financially embarrassed on account of the low price and 
competition in its products. 

And your orators further show that said corporation has been 
unable, in consequence of general depression in business and from 

other causes, to meet the charges upon it under said respective 
10) trust deeds; that the interest due August second, A. D. 1884, 

upon the trust deed executed by the St. Louis Coal and Coke 
Company on the 2nd day of February, 1880, has not been paid; that 
the sum of five cents per ton for the purpose of creating a sinking 
fund according to the terms of the trust deed of February Ist, A. D. 
1878, has not been paid in whole, but only to the extent of some- 
thing over $6,000, but that said corporation is in default in that re- 
gard to a large amount; that in eonsequence of the stringency in 
the money market and lack of confidence in business enterprises 
the said corporation has been unable to borrow money and continue 
its business in such volume and to sucl: extent as to render it re- 
munerative; and your orators further represent that from time to 
time the said corporation, in addition to its mortgage debts, has be- 
come indebted on account of loans, labor, real estate, notes, and 
otherwise in the sum of about one hundred and seventy-five thou- 
sand dollars; that much of this last-mentioned indebtedness, due to 
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rarious persons, uatural and artificial, has matured, notes and bills 
have gone to protest, and the credit of the corporation impaired and 
well-nigh destroyed ; that in a few instances and for comparatively 
small sums suits have been instituted in the counties of Jackson and 
Williamson, in said State of Illinois, against said corporation and 
its property attached ; that other creditors threaten to establish suits 
against it and the trustees respectively mentioned in said mortgages 
A «& B, it is apprehended, may take steps to enter upon, take posses- 
sion, sell, and sacrifice said property ; that the mining labor at Car- 
tersville can no longer be obtained because of a want of confidence 
that under the present management of the corporation the miners 

will receive their monthly wages, and no coal is being mined 
1] at or shipped from that point, thereby throwing several hun- 

dred persons out of employment as miners and destroying 
the principal business of the Carbondale & Shawneetown portion of 
the St. Louis Coal railroad, the mines of said Carbondale — and 
Coke Company being located on or near said branch of said rail- 
road; that the same condition of things is likely to take place at 
Harrison, and thus the entire property of the corporation, while 
earning nothing, is being wasted and destroyed and uselessly sacri- 
ficed. 

And your orators fur‘‘ier represent that said Carbondale Coal and 
Coke Company, on or about the first day of July, A. D. 1880, made 
what was called a pool contract, valuable to said corporation, with 
the St. Louis Coal and Railroad Company to run for twenty-five 
years, but that in the present condition of its affairs it is unable to 
‘arry out and perform the undertaking on its part, and may be sued 
for non-performance; that by reason of the premises there is gréat 
danger of a multiplicity of suits against said Carbondale Coal and 
Coke Company that Judgments may be obtained upon which exe- 
cutions will issue and be levied upon the personal property as well 
as the real estate secured by said mortgages, and that the same will 
be sold at a great sacrifice to all parties concerned ; that, the prem- 
ises considered, there is imminent danger that the security provided 
by said mortgages will be diminished and the property wasted and 
destroyed ; that it is manifestly for the interest as well of the hold- 
ers of both of said series of bonds and the creditors and stockholders 
of said corporation that its contracts be carried out and profits real- 
ized therefrom ; that by the appointment of a receiver for the pur- 

pose of operating said coal mines, and thereby carrying out 
12 said contracts and of keeping together the property of said 

corporation and of preventing the waste, loss, and damage 
likely to accrue should a multiplicity of suits be brought, the prop- 
erty of said corporation may be saved, the mines operated success- 
fully, and confidence on the part of the miners restored. 

And your orators further represent that they are in the aggregate 
owuvers of more than four thousand shares of the stock of said Car- 
bondale Coal and Coke Company; that they are creditors by ad- 
vancements, loans, &c.,in the aggregate to a sum exceeding eighty 
thousand dollars, and are liable as indorsers in the sum of many 
thousand dollars, the precise amount not at this time particularly 
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stated for want of data, and in view of their controlling and over- 
ruling interest in said corporation they feel compelled to ask the 
appointment of a receiver. 

And your orators show that Charles Miller and William E. Burr 
are the trustees severally under said respective mortgages before re- 
ferred to, and your orators make them defendants hereto with the 
said Carbondale Coal and Coke Company and the said James C. 
Bryden and Margaret Bryden. 

Wherefore and forasmucli as your orators are remediless in the prem- 
ises according to the rules of the common_law and can only have 
relief in a court of equity, where matters of this nature are properly 
cognizable and relievable, and to the end, therefore, that the said 
defendants may be required to make answer respectively to all 
and singular the matters hereinbefore stated and charged as 
fully and particularly as if the same were here expressed 
and they thereunto particularly interrogated, but not under 
oath, answer under oath being hereby expressly waived; 
that a receiver may be appointed according to the course 

and practice of this court, with the usual powers of 
13 receivers in like cases, of all and singular the property, fran- 
chises, interests, things in action, effects, moneys, receipts, 

bills, incomes, earnings, rights, privileges, and immunities of said 
company connected with or relating to the property of said cor- 
poration, and that said receiver may be authorized and directed to 
maintain and operate said coal and coke business and everything 
connected therewith and with the property, rights, and effects of 
said corporation, and to keep the same in proper repair and carry 
out and perform all contracts, and to receive, collect, and preserve 
all property, assets, and incomes of said Carbondale Cual and Coke 
Company, and that such other orders or directions as may be made 
in respect of said receivership as may be equitable and proper, may 
it please your honor to grant unto your orators a writ of subpeena 
directed to the Carbondale Coal and Coke Company and the several 
other defendants hereinbefore mentioned, thereby commanding 
them and each of them, at a certain time and under a penalty to be 
therein named, to be and appear before your honors in thts honor- 
able court, then and there severally to answer all and singular the 
matters aforesaid (but not under oath), and to stand to, abide, and 
perform such other or further orders and decrees therein as to your 
honor shall seem meet. 

SAM’L M. DODD, 

JAMES G. BROWN, 

SYLVESTER H. LAFLIN, 

EDWIN HARRISON, 

GEORGE A. MADILL, 

JOHN J. O’FALLON, 

ANDREW C. BRYDEN, 

by WILLIAM J. ALLEN, 

Sol. for Complainants. 
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14 Unirep STATES OF AMERICA, 
’ 7 . . . . 4 8S . 
Southern District of Illinois, § 


On this day, October 14th, A. D. 1884, personally appeared before 
the undersigned, clerk of the circuit court of the United States for 
the southern district of Illinois, Samuel M. Dodd, Edwin Harrison, 
and Andrew C. Bryden, who, after being first duly sworn, state 
that the matters and things contained in the foregoing bill, so far 
as the same are stated of their own knowledge, are true, and so far 
as stated from information and belief they believe them to be true. 

EDWIN HARRISON. 
SAMUEL M. DODD. 
ANDREW C. BRYDEN. 


Subscribed and sworn to before me by Edwin Harrison, Samuel 
M. Dodd, and Andrew C. Bryden October 14, 1884. 
) e ? 
J. A. JONES, Clerk. 


(Indorsed :) Filed October i4, 1884. J. A. Jones, clerk. 


> 


15 Exuipitr “A.” 
Exutpit A to Bitit or COMPLAINT. 


This deed of trust, made and entered into this first day of Febru- 
ary, A. D. 1878, by and between the Carbondale Coal and Coke 
Company, a corporation duly created, organized, and in operation 
under and by virtue of the laws of the State of Illinois, party of the 
first part, and William I. Burr, of the city of Saint Louis, party of 
the second part, witnesseth: ‘That, in consideration of the debt and 
trust hereinafter mentioned and created and of the sum of one dol- 
lar to said party of the first part paid by said party of the second 
part, the receipt of which is hereby acknowledged, the said Carbon- . 
dale Coal and Coke Company does by these presents grant, bargain, 
and sell, convey and confirm, unto said William E. Burr the follow- 
ing-described real estate, to wit: 

First group of lands.—The following tracts of land situate in Wil- 
liamson county, State of Lilinois, viz: 

First. The northwest quarter of the northwest quarter of section 
eleven, township nine south, range one east, of the third principal 
meridian ; and also one square acre out of the southeast corner of 
the southwest quarter of the southwest quarter of section two of 

said township and range, being one square acre in the said 
16 corner of said quarter section conveyed to said company by 

deed of Chapman and others, dated twenty-ninth day of 
October, A. D. 1872, and recorded in the recorder’s office of said 
Williamson county in Book Z, page 552,said tract containing forty- 
one acres ; also, 

Second. A certain tract of land in the town of Cartersville, in said 
county, thus described, to wit: Commencing fifty feet south of the 
southeast corner of block number eleven of said town, running 
thence west one hundred feet; thence south one hundred feet ; 
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thence east one hundred feet; thence north to the place of begin- 
ning, being the same property conveyed to said company by Chap- 
man and wife by and dated January first, A. D. 1873, and recorded 
in said recorder’s office in Book number 5, page 269. 

Third. The southwest quarter of the northeast quarterand the south 
half of the northwest quarter of section two,in township nine south, 
of range one east, of the third principal meridian, containing one 
hundred and twenty acres, more or less, and being the same land 
conveyed to said company by the Grand Tower Mining, Manufact- 
uring and Transportation Company by deed dated March eighth, 
A. D. 1873, and recorded in said recorder’s office in Book number 

a page oul. 
17 Fourth. A parcel of land in the county of Williamson, 
State of Illinois, described thus: Beginning at the southwest 
corner of the east half of the northwest quarter of the southwest 
quarter of section two (the same being now owned by Laban Carter), 
thence west on a line parallel with the section line to the centre of 
the railroad switch; thence northeasterly along said railroad switch 
to the west line of Laban Carter’s land, as herein described; thence 
south along said line to the place of beginning, containing one-half 
acre, more or less, and being a part of the west half of the northwest 
quarter of the southwest quarter of section two (2), township nine 
(9) south, range one (L) east, of the third principal meridian, except- 
ing and reserving therefrom all the coal underlying said piece of 
land, the same having been already conveyed by lease to the Car- 
bondale Coal and Coke Company, and being the same land con- 
veyed to said company by Mary Onley by deed dated 28th day of 
April, A. D. 1877, and recorded in said recorder’s office in Book 8, 
page 383; and for the same considerations hereinbefore recited said 
Carbondale Coal and Coke Company by these presents further bar- 
gains and sells, conveys and confirms, to said William E. Burr the 
following-described property, to wit: 
18 Second group of lands.—All the following-named lease- 
holds and mining rights and exclusive privileges in and to 
lands in the said county of Williamson, State of Illinois, namely: 

Mirst. A lease of coal and mining rights in and to the west half 
of the northwest quarter of section two and the northeast quarter of 
southeast quarter of section three, in township nine south, range one 
east, of the third principal meridian, containing fifty-three acres, 
said lease being made by Mary Onley and Martha Onley to said 
company, dated March 2lst, A. D. 1871, and recorded in the said 
recorder’s office in Book 7, page 204. 

Second. A tease of coal and mining rights in and to the southeast 
quarter of the northeast quarter of section three, township nine 
south, of range one east, of the third principal meridian, containing 
thirty-five acres, said lease being made by Joseph T. Williams and 
wife to said company, dated March 18th, A. D. 1871, and recorded 
in said recorder’s office in Boek one (1), page 320. 

Third. A lease of coal and mining rights in and to the southeast 
quarter of the southeast quarter of section three, township nine 
south, of range one east, of the third principal meridian, contain- 
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ing forty acres, said lease being made by George M. MeNeill 
19 and wife to said company, dated March 21st, A. D. 1871, and 
recorded in said recorder’s office in Book one (1), page 335. 

Fourth. A lease of coal and mining rights in and to the northeast 
quarter of the northwest quarter and the northwest quarter of the 
northeast quarter of section two, township nine south, of range one 
east, of the third principal meridian, containing seventy acres, more 
or less, said lease being made by Eliza Peterson and wife to said 
company, dated March 18th, A. D. 1871, and recorded in said record- 
er’s office in Book 7, page 63. 

Fifth. A lease of coal and mining rights in and to the west half 
of the northwest quarter of section three and the northeast quarter 
of section four, township nine south, of range one east, of the third 
principal meridian, containing one hundred and five acres, more or 
less, said lease being made by Catherine Waldron and others to said 
company, dated March 18th, A. D. 1871, and recorded in said record- 
er’s office in Book 1, page 325. 

Sixth. A lease of coal and mining rights in and to the northeast 
quarter of the southwest quarter and the southeast quarter of the 
northwest quarter and the northwest quarter of the southeast 

quarter of section thirty-four, township eight south, of range 
20 one east, of the third principal meridian, containing one 

hundred and twenty acres, more or less, said lease being 
‘made by George 'T’. Johnson and wife to said company, dated March 
28th, A. D. 1871, and recorded in said recorder’s office in Book 1, 
page 317. 

Seventh. A lease of coal and mining rights in and to the east half 
of the southwest quarter of the southwest quarter of section two, 
township nine south, of range one east, of the third principal me- 
ridian, containing nineteen acres, more or less, said lease being 
made by Andrew Jackson and wife to said company, dated March 
25th, A. D. 1871, and recorded in said recorder’s office in Book 1, 
page 339. 

Eighth. A lease of coal and mining rights in and to the southwest 
quarter of the southeast quarter of section thirty-three, township 
eight south, of range one east, of the third principal meridian, con- 
taining forty acres, more or less, said lease being made by Joseph 
Waldron and wife to said company, dated March 25th, A. D. 187], 
and recorded in said recorder’s office in Book 1, page 331. 

Ninth. A lease of coal and mining rights in and to the southwest 
quarter of the southeast quarter and the east half of the southeast 

quarter of the southwest quarter of section thirty-four, town- 
21 ship eight south, of range one east, of the third principal me- 

ridian, containing sixty acres, more or less, said — being made 
by Parham Carter and wife to said company, dated March 18th, A. D. 
1871, and recorded in said recorder’s office — Book 1, page 276. 

Tenth. A lease of coal and mining rights in and to the northwest 
quarter of the southwest quarter and the southwest quarter of the 
southwest quarter and the southwest quarter of the northwest quar- 
ter and the west half of the southeast quarter of the southwest 
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quarter of section thirty-four, township eight south, of range one 
east, of the third principal meridian, containing one hundred and 
forty acres, more or less, said lease being made by Tinsley Priddy 
and wife to said company, dated March 18th, A. D. 1871, and _ re- 
corded in said recorder’s office in Book 1, page 310. 

Eleventh. A lease of coal and mining rights in and to the east 
half of the southwest quarter and the east half of the northwest 
quarter of the southwest quarter and the west half of the south- 
west quarter of the southwest quarter of section two, township nine 
south, of range one east, of the third principal meridian, containing 
one hundred and twenty acres, more or less, said lease being made 
by Laban Carter and wife to said company, dated Mareh 18th, A. D. 
1871, and recorded in said recorder’s office in Book 1, page 


22 Twelfth. A lease of coal and mining rights in and to the 

east half of the southeast quarter of section thirty-three, 
township eight south, of range one east, of the third principal me- 
ridian, containing eighty acres more or less, said lease being made 
vy Naney Priddy to said company, dated Maren 18th, A. D. 1871, 
and recorded in said recorder’s office in Book 1, page 328. 

Thirteenth. A lease of coal and mining rights in and to the south- 
west quarter of the northeast quarter and the northeast quarter of 
the southwest quarter and the northwest quarter of the southeast 
quarter of section thirty-three, township eight south, of range one 
east, of the third principal meridian, containing one hundred and 
twenty acres, said lease being made by William Tally and wife to 
said company, dated March 26th, A. D. 1871, and recorded in said 
recorder’s office in Book 1, page 344. 

Fourteenth. A lease of coal and mining rights in and to the 
north half of the northeast quarter of sec tion three and the north- 
west quarter of the northwest quarter of section two, township nine 
south, and the southeast quarter of the southeast quarter of section 
thirty-four and a part of the southwest quarter of the southwest 
quarter of section thirty-tive, township eight south, all of range one 

east,‘of the third principal meridian, containing one hundred 
23 and fifty-seven acres, more or less, 3 said lease being made by 

William E. Sizmore and wife to said company, dated March 
(20th) twentieth, A. D. 1871, and recorded in said recorder’s office 
in Book 1, page 336. 


And furthermore said Carbondale Coal and Coke Company, for 
the considerations hereinbefore recited, further assigns, transfers, sells, 
and conveys to said William E. Burr all the mine openings, mining 
machinery, tracks, switches, dumps, and coke ovens of said company 
now upon the property hereinbefore described ; to have and to hold 
the same, with all the rights, privileges, and appurtenances there- 
unto be longing or in anywise appertaining, unto said party of the 
second part, and on his death to the president of the Saint Louis 
National Bank, at Saint Louis, Missouri, for the time being, as his 
successor in this trust, and to the successor hereinafter designated, 
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in certain contingencies, and to the assigns of him and _ his succes- 
sors forever, in trust, however, for the following purposes : 

Whereas said Carbondale Coal and Coke Company has duly exe- 
cuted and is about to sell and dispose of a series of bonds, one hun- 
dred in number, of the same tenor, date, and amount, numbered 

consecutively from one to one hundred, inclusive, all of which 
24 are dated the first day of February, A. D. eighteen hundred 

and seventy-eight (1878), and aggregate the sum of fifty thou- 
sand dollars, whereby said Carbondale Coal and Coke Company in 
and on the face of said bonds promises to pay, at the St. Louis 
National Bank, in the city of St. Louis, to the bearer thereof, the 
sum of five hundred dollars ten years after the said date thereof, and 
also at the same place the semi-annual instalments of interest 
thereon (represented by interest coupons thereto annexed), at the 
rate of ten per centum per annum; and whereas, for the further se- 
curing of said indebtedness, said Carbondale Coal and Coke Com- 
pany has agreed and hereby covenants and agrees to cause all taxes, 
rates, and assessments, general and special, now existing or hereafter 
levied and charged according to law on oragainst the property herein- 
before described as the “first group of lands,” to be fully paid and 
diseharged within the time required by law (the taxes on the “ second 
group of lands” are by the covenants under which they are held bound 
to be paid by the lessors or covenantors therein); and whereas, for the 
still further securing of said indebtedness, said Carbondale Coal and 

Coke Company has agreed and hereby covenants and agrees 
25 that for each and every ton of coal mined and extracted by 

said company from the lands hereinbefore described as the 
“first group of lands” the said company snail and will, within thirty 
days after said coal shall have been so mined and extracted from 
said lands, deposit with said William E. Burr, trustee, or his suc- 
cessors in this trust, the sum of five cents (;35 of one dollar) for 
each and every ton of said coal, the fund thereby created to be by 
said trustee or his designated successors carefully accumulated as a 
“sinking fund ” pledged for the full payment of said indebtedness, 
and to be thereto applied if necessary as hereinafter provided. Said 
fund shall be deposited by said trustee, in his name as “ trustee for 
the Carbondale Coal and Coke Company and its bondholders,” in 
such safe and reliable depository in the city of Saint Louis as he 
may from time to time select, at a rate of interest thereon at a rate of 
interest thereon of not less than four per centum per annum; which 
interest said trustee shall yearly incorporate with the principal sum 
of said sinking fund; 

And whereas said Carbondale Coal and Coke Company has fur- 
ther covenanted and agreed, for the still further securing of said in- 

debtedness, that all moneys arising from any sale of town 
26 lots, as hereinafter provided for, shall be received and held 
by the trustee herein and incorporated by him with the said 
“sinking fund ” as a part thereof, and thereafter held by said trus- 
tee in the manner above described, pledged for the further security 
of the indebtedness hereinbefore recited: Now, therefore, if said 
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Carbondale Coal and Coke Company shall well and truly pay or 
cause to be paid unto the legal holders, respectively, each and all of 
the bonds above described and each and all of the several instal- 
ments of interest thereon according to the tenor of said bonds, and 
shall faithfully perform on its part all the covenants hereinbefore 
contained, then this deed shall be void and the property hereinbe- 
fore conveyed shall be released of record at the cost of said com- 
pany, and the trustee at the then time being shall immediately 
transfer in due form to said company the “sinking fund ” herein- 
before mentioned, the title to which caall vest in said company upon 
its performance of the conditions of this deed; but if said Carbondale 
Coal and Coke Company shall fail to keep and perform on its part 
all or any of the covenants and agreements hereiubefore recited, or 
if any one of said bonds shall not be fully paid on maturity 

thereof according to the tenor and promise of the same, or if 
27 the semi-annual instalments of interest upon any five of the 

said bonds shall at any time be due and unpaid, then this 
deed shall remain in full foree and virtue, and the said party of the 
second part or his successor in this trust, as hereinbefore designated, 
or in ease of the trustee’s death, inability, refusal to act, or absence 
from the States of Missouri or [ilinois, when authorized to sell under 
these presents, and a sale be desired by the holder of any one of said 
bonds, then the sheriff of the county of Williamson, State of Illinois, 
for the time being (who shall thereupon become successor in this 
trust to the title of said property, and the same become vested in him 
in trust for the purposes and objects of these presents, and with all 
the powers, duties, and obligations thereof), shall proceed to apply 
the “sinking fund” herein mentioned towards the payment of said 
indebtedness, and if the said fund be not sufficient to satisfy the 
same shall then proceed to sell the property hereinbefore described 
and any and every part thereof at public vendue to the highest 
bidder, for eash, at the front door of the court-house, at the county- 

seat of Williamson county, in the State of Illinois, first having 
28 given thirty days’ public notice of the time, terms, and place 

of sale and of the property to be sold by printed advertise- 
ment in some newspaper published in the English language in the 
said Williamson county, and also for the same period of time and to 
the same effect in some daily newspaper published in the English 
language in the city of St. Louis, State of Missouri, and upon such 
sale shall execute and deliver a deed of conveyance of the property 
sold to the purchaser or purchasers thereof (the recitals wherein of 
the giving of sueh notice and, in case such sheriff sell, of the happen- 
ing of any or either of the aforesaid contingencies making him sue- 
cessor herein as aforesaid shall be prima facie proof thereof), and re- 
ceive the proceeds of such sale, out of which he shall pay and dis- 
charge, first, the expenses of executing this trust, including compen- 
sation to the trustee for his services; secondly, all unpaid taxes and 
statutory liens which said company has hereinbefore covenanted to 
pay; thirdly, the interest accrued due on said bonds at the then 
time being ; fourthly, the principal of said bonds, which, in event 
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of any default in the performance of the covenants herein by said 
company or in the payment of said indebtedness and sale en- 
29 suing on account of such default, shall thereby become at once 
due and payable, whether actually due on their face or not, 
and, lastly, the balance of said proceeds, if any, shall be paid to said 
Carbondale Coal and Coke Company or its legal representatives. 

And it is further agreed between the parties hereto, in order not 
to retard the developement and improvement of the land hereinafter 
conveyed, that if hereafter at any time during the existence of this 
trust said Carbondale Coal and Coke Company shall in due form, 
by a vote of its directors, resolve to have a town laid out and estab- 
lished on a part of the property hereinbefore conveyed that the fol- 
lowing parcel of land, to wit, the northwest quarter of the northwest 
quarter of section eleven, township nine south, range one east of the 
third principal meridian, containing in all forty acres, in the county 
of Williamson aforesaid, may be laid out as a town by said Carbon- 
dale Coal and Coke Company into town lots, streets, alleys, public 
squares, and other customary subdivisions (whereof said streets, 
alleys, squares, and other similar easements may be, in due form, 
dedicated to public use forever), and the said company and the said 

trustee herein for the time being shall thereupon join ina 
30 public or private sale of said town lots upon such previous 

public notice and such terms of sale as said company and 
said. trustee may agree upon; or if they cannot agree thereon, then 
said terms shall be for cash, said sale public, and the said notice 
thereof the same as that herein provided in the event of a sale to 
satisfy the said bonded debt, and said company and such trustee 
shall join in deeds of conveyance of the lots so sold to the purchasers 
thereof, and said purchasers shall take, hold, and enjoy the same 
free from the lien or effect of this deed, but the entire proceeds of 
all such sales of such town lots shall be received and retained by 
said trustee herein (for the time being), to be by him incorporated 
with aud treated in all respects the same as the “ sink- fund” here- 
inbefore mentioned, and, like it, be held pledged for the due and 
faithful performance of the conditions of this deed of trust on the 
part of said Carbondale Coal and Coke Company. 

And it is further agreed that so long as the covenant herein con- 
tained are faithfully performed on the part of said compaiy and 
said indebtedness promptly met and discharged by it as the same 
accrues due the said company may retain the use and occupation 

of the real estate hereinbefore described and exercise the 
ol right thereon of carrying on its corporate business operations 
as heretofore. 

And the trustee herein covenants on behalf of himself and 
successors in said trust to faithfully perform and execute the trust 
herein created. 

In witness whereof the said parties hereinbefore described have 
hereunto set their hands and seals the date first herein recited, the 
said Carbondale Coal and Coke Company executing the same by its 
president and secretary, thereunto fully authorized by the board of 
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directors of said corporation, under its corporate seal duly affixed 
hereto according to law. 
(Signed) THE CARBONDALE COAL AND 
COKE COMPANY, 
By ANDREW C. BRYDEN, _ [seat.] 
Its President, and 


ALLEN D. NORMAN, [ SEAL. | 
Its Secretary. 
WILLIAM E. BURR, [SEAL. | 
Trustee. 


SrTraTe OF Missouri, er 
City of Saint Louis, ) whe 


Be it remembered that on this fourth day of April, 1878, person- 
ally appeared before me,a notary public in and for the city of Saint 
Louis, State of Missouri (qualified ninth day of November, 1875, 
my term expiring third day of November, 1881), William E. Burr, 
who — personally known to me to be the same person whose name 

is subscribed to the foregoing instrument of writing, and he 
32 then and there acknowledged the same to be his act and deed 
as trustee for the purposes therein mentioned. 

In testimony whereof I have hereunto set my hand and official 
seal the day and year last above written. 

(Signed) H. G. CRAFT, 
Notary Public. 


STATE OF ILLINOIS, | 
’ . 88 
Jackson County, § 


I, D. N. Hamilton, a notary public in and for the county of Jack- 
son, in the State aforesaid, do hereby certify that Andrew C. Bryden 
and Allen D. Norman, personally known to me as the same persons 
whose names are subscribed to the foregoing ‘instrument, appeared 
before me this day in person and acknowledged that they signed, 
sealed, and delivered said instrument of writing as their free and 
voluntary act and deed and as the act and deed of the Carbondale 
Coal and Coke Company for the uses and purposes thereiu set forth. 

Given under my hand and official seal this fifth day of April, A. 
D. 1887. 

(Signed) D. N. HAMILTON, 
Notary Public. 


(Indorsed :) Filed October 14, 1884. J. A. Jones, clerk. 
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This deed of trust, made and entered into this second day of Feb- 
ruary, A. D. 1880, by and between the St. Louis Coal & Coke Com- 
pany, corporation duly created, organized, and in operation under - 
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and by virtue of the laws of the State of Missouri, party of the first 
part, and Charles Miller, of the city of St. Louis, party of the second 
part, witnesseth : 

That, in consideration of the debt and trust hereinafter men- 
tioned and created and of the sum of one dollar to said party of the 
first part paid by said party of the second part, the receipt of which 
is hereby acknowledged, the said St. Louis Coal & Coke Company 
does by these presents grant, bargain, and sell, and it conveys and 
warrants unto Charles Miller the following-described real estate 
situated in Jackson county, State of Illinois, to wit: 

First. All the coal or mineral, of whatever kind, lying, being, or 
existing in, under, or throughout the following-described tracts or 
parcels of land, to wit: The southwest quarter of the northwest 
quarter of section twenty-seven (27) and the southeast quarter of 
the northeast quarter of section twenty-eight (28), all in township 
eight (8) south and range two (2) west, containing in the aggregate 
eighty (80) acres, more or less, together with all the estates, mining 
rights, privileges, and immunities conveyed to said St. Louis Cval 
and Coke Company by Edwin Harrison and others by deed dated 
the fifteenth dav of October, A. D. 1879, recorded: in the recorcder’s 
office of Jackson county, Illinois, in Book of Deeds 14, page 487 ; 
and further— 

Second. All the real estate, mining rights, coal interests, and 
estates conveyed by Henry C. Boweby to Edwin Harrison by deed 

dated December 19th, 1874, in the recorder’s office of Jackson 
o4 county, Illinois, in Book 8 of Deeds, page 450, in and to the 

following property, to wit: The south half of the southeast 
quarter of section twenty-eight (28), in township eight (8) south, 
range two (2) west; and furthermore— 

Third. The northwest quarter of section thirty-four (34), in town- 
ship eight (8) south and range ten (10) west, containing one hun- 
dred and sixty-five and eighty-two one-hundredths (165.82) acres, 
more or less; and further— 

Fourth. All the real estate, mining rights, coal interests, and 
estates conveyed by Steven A. Holliday and wife to Edwin Harri- 
son by deed dated November 11th, 1874, recorded in the recorder’s 
office of Jackson county, Illinois, in Book 8 of Deeds, page 413, in 
and to the following property, to wit: The east half of the south- 
west quarter, the west half of the southeast quarter, and the west 
half of the east half of the southeast quarter of section twenty- 
seven (27), township eight (8) south, range two (2) west, and also 
the west ha:f of the southwest quarter of section twenty-seven (27), 
and the south half of the northeast quarter of the southeast quarter 
of section twenty-eight (28), in township eight (8) south, range two 
(2) west; and further— 

Fifth. All the real estate, mining rights, coal interests, and estates 
conveyed by Joseph Whipkey and wife to Edwin Harrison by deed 
dated November 7th, A. D. 1874, recorded in the recorder’s office of 
Jackson county, Illinois, in Book 8 of Deeds, page 404, in and to the 
following property, to wit: The northwest quarter of section three 
(3), township eight (8) south, range two (2) west, and also the south 
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half of the southeast quarter of section twenty-eight (28), township 
eight (8) south, range two (2) west, and generally all the real estate, 

mining rights, coal interests, privileges, and immunities con- 
3D veyed to said party of the first part by Edwin Harrison and 

wife by deed dated October 15th, A. D. 1879, recorded in the 
recorder’s office of. Jackson county, Illinois, in Book of Deeds 14, 
page 486, saving and excepting herefrom a certain right of way 
heretofore conceded by the party of the first part to the St. Louis Coal 
Railroad Company for the line of its railway through certain parts 
of said Jackson county; and, furthermore, said party of the first 
part, for the consideration previously recited herein, assigns, transfers, 
sells, and conveys to said trustee all the mine openings, mining ma- 
chinery, track switches, and two hundred and sixteen (216) coke 
ovens of said company now being erected upon the property herein- 
before described ; to have and to hold the same, with all the rights, 
privileges, and appurtenances, unto the said party of the second 
part, and on his death to Paul A. Fusz, of the city of St. Louis, 
Missouri, for the time being as his successor in this trust, and to the 
successors hereinafter designated in certain contingencies, and to the 
assigus of him and his successors forever, in trust, however, for the 
following purposes: 

Whereas said St. Louis Coal and Coke Company has duly exe- 
cuted and is about to sell and dispose of a series of bonds, seventy- 
five (75) in number, of the same tenor, date, and amount, numbered 
consecutively from one to seventy-five, inclusive, all of which are 
dated the second day of February, 1880, and aggregating the sum 
of seventy-five thousand dollars ($75,000), whereby said St. Louis 
Coal and Coke Company in and on the face of each of said bonds 
promises to pay, at its office, in the city of St. Louis, to the bearer 
thereof the sum of one thousand — ($1,000) ten years after the said 
date thereof, and also at the same place the semi-annual instal- 

ments of interest thereon (represented by interest coupons 
36 thereto annexed) at the rate of eight (8) per cent. per annum ; 

and whereas, for the further securing of said indebetedness, 
said party of the first part has agreed and hereby covenants and 
agrees to cause all taxes and assessments, general and special, now 
existing or hereafter levied or charged according to law on or 
against the property hereinbefore described to be fully paid and 
discharged within the time required by law; and whereas, for the 
still further securing of said indebtedness, said party of the first 
part has agreed and hereby covenants and agrees that for each and 
every ton of coal mined and extracted by said company from the 
mines hereinbefore described the said company shall and will, 
within thirty days after said coal shall have been so mined and 
extracted from said mines, deposit with said trustee or his suc- 
cessor in this trust the sum of five cents (,?, of one dollar) for each 
and every ton of said coal, the fund thereby created to be by said 
trustee or his designated successor carefully accumulated as a 
“sinking ‘fund,” pledged for the full payment of said indebtedness 
and to be thereto applied, if necessary, ‘as hereinbefore provided. 
Said fund shall be deposited by said trustee in bis name as “ trustee 
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for the St. Louis Coal and Coke Company and its bondholders” in 
such safe and reliable depository in the city of St. Louis as he may 
from time to time select, notice of said deposit being given to said 
company, at rate of interest thereon of not less than four (4) per 
cent. per annum, which interest said trustee shall yearly incor- 
porate with the principal sum of said sinking fund: 
Now, therefore, if said St. Louis Coal and Coke Company shall 
well and truly pay or cause to be paid unto the legal holders re- 
spectively each and all of the bonds above described and each 
ov and all of the several instalments of interest thereon accord- 
ing to the tenor of said bonds, and shall faithfully perform 
on its part all the covenants and agreements hereinbefore contained, 
then this deed shall be void, and the property hereinbefore con- 
veyed shall be released of record at the cost of said company, and 
the trustee at the then time being shall immediately transfer in due 
form to said company the sinking fund hereinbefore mentioned, the 
title to which shall vest in said company upon its performance of 
the conditions of this deed; but if said party of the first part shall 
fail to keep and perform on its part all or any of the covenants and 
agreements hereinbefore recited, or if any one of said bonds shall 
not be fully paid on maturity thereof according to tenor and prom- 
ise of the same, or if the semi-annual instalments of interest upon 
any five of said bonds shall at any time be due and unpaid, then 
this deed shall become and remain in full force and effect, and the 
said party of the second part or his successors in this trust, as here- 
inbefure designated, or in case of the trustee’s death, disability, or 
refusal to act or absence from the States of Missouri and Illinois 
when authorized to sell under these presents and a sale be desired — 
the holder of any one of said bonds, then the sheriff of the county 
of Jackson, State of Illinois, for the time being (who shall thereupon 
become successor in this trust to the title of said property and the 
same become vested in him, in trust for the purpose and object of 
these presents, and with all of the powers, duties, and obligations 
thereof) shall proceed to apply the sinking fund hereinbefore men- 
tioned towards the payment of said indebtedness, and, if the said 
fund be not sufficient to satisfy the same, shall then proceed 
38 to sell the property hereinbefore described and any and 
every part thereof at public vendue, to the highest bidder, for 
cash, at the front door of the court-house, at the county-seat of 
Jackson county, in the State of Illinois, first having given thirty 
days’ public notice of the time, terms, and place of sale and of the 
property to be sold by printed advertisement in some newspaper 
published in the English language in said Jackson county, and also 
for the same period of time and to the same effect in some daily 
newspaper printed in the English language and published in the 
city of St. Louis, Missouri, and upon said sale shall execute and de- 
liver a deed of conveyance of the property sold to the purchaser or 
purchasers thereof, the recitals wherein of the publication of such 
notice and In case such sheriff sell of the occurrence of any or either 
of the aforesaid contingences, making him successor herein as afore- 
said, shall be prima facie evidence and proof thereof, and receive 
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the proceeds of such sale, out of which he shail pay and discharge, 
first, the expenses of this trust, including a reasonable compensation 
to the master for his services in this behalf; secondly, all unpaid 
taxes and statutory liens hereinbefore covenanted to be paid; 
thirdly, the interest accrued due upon said bonds at the then time 
being; fourthly, the principal of said bonds, which, in the event of 
default in the performance of the covenants hereinbefore recited by 
said company, or in the payment of said indebtedness and sale ensu- 
ing on account of such default, shall thereby become at once due 
and payable, whether actually due according to their terms or not; 
and, lastly, the balance of said proceeds, if any, shall be paid to said 
St. Louis Coal and Coke Company or its legal representatives; and 
it is further agreed between the parties hereto, in order not to 
39 retard the development and improvement of the land hereinbe- 
fore conveyed, that if hereafter at any time during the exist- 
ence of this trust said St. Louis Coal and Coke Company shall in due 
form, by a vote of its directors, resolve to have a town laid out and es- 
tablished in a part of the property hereinbefore conveyed that the fol- 
lowing parcel of land, to wit, the northwest quarter of section thirty- 
four (34), in townshipeight (8) south,and range two (2 )west, above de- 
scribed, may be laid out as a town by said company and divided into 
town lots, streets, alleys, public squares, and other customary subdi- 
visions (whereof said streets, allevs, squares, and other easements may 
bein due form dedicated to public use forever), and the said com- 
pany and the trustee herein for the time being shall thereupon join 
in a public or private sale of said town lots upon such previous 
public notice and such termsof sale as said company and said trustee 
may agree upon, or if they cannot agree thereon, then said terms 
shall be for cash, said sale public, and the said notice thereof the 
same as that herein provided in the.event of a sale to satisfy the said 
bonded debt, and said company, and such trustee shall join in the 
deeds of conveyance to the purchasers thereof and said purchaser 
shall take, hold, and enjoy‘the same free from the lien or effect of 
this deed, but the entire proceeds of all such sales of such town !ots 
shall be received and retained by said trustee herein (for the time 
being), to be by him incorporated with and treated in all respects the 
same as the “sinking fund ” hereinbefore mentioned, and like it be 
pledged for the due and faithful performance of the conditions of 
this deed of trust on the part of said St. Louis Coal and Coke Com- 
pany; and it is further agreed that so long as the covenants 
40) herein contained are faithfully performed on the part of the 
said party of the first part, and said indebtedness promptly 
met and discharged as the same accrues due, the said company may 
retain the use and occupation of the real estate hereinbefore de- 
scribed, and exercise the right therein of carrying on its corporate 
business operations as heretofore. 

And the trustee herein covenants on behalf of himself and suc- 
cessors in this trust to faithfully perform and execute the trust 
hereinbefore recited and created. 

In testimony whereof the said parties have hereunto set their 
hands and seals the date first herein recited, the said St. Louis Coal 
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and Coke Company executing the same by its president and secre- 
tary, thereunto fully authorized by the board of directors and steck- 
holders of said corporation, with the corporate seal of said company 
duly affixed hereto according to law. 
[corPoRATE (Signed) ST. LOUIS COAL AND COKE 
SEAL. | COMPANY, 
By ANDREW C. BRYDEN, [sea t.] 
President, 
And EDWARD BROWN, [SKAL. | 
lis Secretary. 
CHARLES MILLER, — [sgat.} 
Trustee. 
STATE OF MIssouri,} __. 

City of St. Louis, f°’ 

I, the undersigned, Shepard Barclay, a notary public, heretofore 
duly commissioned and qualified, for the late county of St. Louis, of 
which the present said city of St. Louis was than a part, and resid- 
ing ever since thus commissioned in said city of St. Louis, and as 
such duly commissioned and qualified according to law, within and 
for said city of St. Louis, for a term expiring December 2nd, 
1882, do hereby certify that Andrew C. Bryden, who is per- 
sonally known to me to be the president of the St. Louis Coal 
and Coke Company, and Edward Brown, who is personally 

known to me to be the secretary of said St. Louis 
41 Coal and Coke Company, and both of whom are personally 
known to me to be the same persons whose names are sub- 
scribed to the foregoing instruments as having executed the same 
as such president and secretary, appeared before me this day in per- 
son, at said city,and acknowledged that the St. Louis Coal and Coke 
Company signed, sealed,and delivered said instrument by them, its 
president and secretary, as its free and voluntary act and deed, for 
the uses and purposes therein set forth; and I further officially 
hereby certify that on the same day, this 3rd day of February, A. 
D. 1880, Charles Miller, who is personally known to me to be the 
same person whose name is subscribed to the foregoing instrument 
as having executed the same as trustee, appeared before me, at said 
city of St. Louis, in person, and acknowledged then and there that 
he signed, sealed, and delivered said instrument as his free and vol- 
untary act and deed for the uses and purposes therein set forth. 
Given under my hand and official seal nota- 
[NOTARIAL SEAL.] rial, at said city, this 3rd day of February, A. D. 
1880. 
(Signed) SHEPERD BARCLAY, 


Notary Public, as Aforesaid. 
(Indorsed :) Filed October 14th, 1884. J. A. Jones, clerk. 


Afterwards, to wit, on said fourteenth day of October, in the June 
term of said circuit court of the United States, the following pro- 
ceedings were had in said court in said original cause and entered 
of record, to wit: : 


~* 


= 


ETHAN A. HITCHCOCK VS. CARBONDALE C. & C. CO, ET AL. 21 


42 Order Appointing John W. Harrison Receiver. 


SamugEL M. Dopp, JAMes G. Brown, SYLVESTER ) 
H. Laflin, Edwin Harrison, George A. Madill, 
John J. O'Fallon, and Andrew C. Bryden 

v8. | 

CARBONDALE COAL AND CoKE Company, JAMES C. | 
Bryden, and Margaret Bryden, Administratrix of 
the Estate of William Bryden, Deceased ; Charles 
Miller and William E. Burr, Trustees. 


In Chancery. 


On this day complainants, by William J. Allen, their solicitor, 
made their motion in open court for the appointment of a receiver 
in the above-styled cause, and the president of the defendant cor- 
poration being also present and consenting thereto and entering the 
appearance of the defendant corporation, and there being no objec- 
tion interposed, it is ordered that John W. Harrison be appointed 
receiver of the defendant, The Carbondale Coal and Coke Company, 
with the usual powers of receiver in equity, upon his giving bond 
in the penal sum of fifty thousand dollars, with sufficient surety, to 
be approved by the court, conditioned for the faithful performance 
of his trust, and that upon the approval and filing of such bond 

the said John W. Harrison shall be vested with all his rights 
43 and powers as receiver; and it is further ordered that the 

said defendant, Carbondale Coal and Coke Company, assign, 
transfer, and deliver over to said receiver all and singular the prop- 
erty, real and personal, of or belonging to said corporation, and that 
said defendant, The Carbondale Coal and Coke Company, its officers 
and agents, forthwith surrender and deliver to said receiver all the 
assets, materials, tools, machinery, fixtures, effects, and property of 
every nature and kind of or belonging to said defendant corpora- 
tion, and also all money, notes, drafts, bills of exchange, checks, or 
other evidences of indebtedness due and owing to said corporation, 
as well as all books of account, accounts, deeds, bonds, mortgages, 
certificates of stock, vouchers, and papers of every nature belonging 
to said corporation ; and it is further ordered that said receiver con- 
tinue the management of the business of the defendant corporation 
until further order of the court; that he keep a full and accurate 
account of all his acts and doings as such receiver and report the 
same from time to time to this court, as may be directed ; and said 
receiver is authorized to employ such clerks, agents, assistants, and 
attorneys as may be necessary in the discharge of his duties, and 
also have leave to apply to the court from time to time for such 
further order or directions as may be necessary. 


44 Then, afterwards, to wit, on the seventeenth day of July, 

in the year of our Lord one thousand eight hundred and 
eighty-five, came William Henderson and others, by Messrs. Barr 
and Washburn, their sclicitors, and filed in the clerk’s office of said 
court their intervening petition, with certain exhibits thereto; which 
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said intervening petition and exhibits are in the words and figures 
following, to wit: 


Intervening Petition of William Henderson & Others. 


UNITED StaTEs OF AMERICA, | 
State of Illinois. j 


United States Circuit Court for the Southern District of [llinots. 


To the Hon. Samuel H. Treat, judge presiding: 

Your petitioners, William Henderson (representing one lease), and 
Joseph Waldron (representing another lease), and George T. John- 
son (representing anotner lease), and Catherine Waldron, David 
Waldron, Jr., Henry Waldron, and Catherine Waldron, Jr.—the last 
named, being a minor, petitions by Catherine Waldron, her guard 
ian—(representing another lease), and Sarah Priddy, widow and ad- 

ministratrix of Tinsley Priddy, deceased; and Pettus Priddy, 
45 Burke Priddy ; Elizabeth Ennis, ne- Elizabeth Priddy; Amanda 

Griffith, ne- Priddy; Mary Walker, xe- Priddy; Catherine Me- 
Cree, ne- Priddy; Abraham Priddy, William Priddy, and Ida Priddy 
(the last named, being minors, without a guardian, petition by Sarah 
Priddy, their mother and next friend), children and heirs-at-law of 
said Tinsley Priddy, deceased (representing another lease)— 

Respectfully represent unto vour honor that they are all residents 
of Williamson county, in the State of Illinois, except Elizabeth Ennis, 
who resides in Jackson county, Illinois, and have so resided for many 
years last past. 

Your petitioners further represent that on or about the 5th day 
of April, A. D. 1878, one Nancy Priddy, widow of Pettus Priddy, de- 
ceased, and guardian of his children, who were then minors, to wit, 
Belina Priddy, Rodey Priddy, Henry Priddy, Martha Priddy, and 
Susan Priddy, as such widow and guardian, for herself and said 
minors, as the owners In fee of the east half of the southeast quarter 
of section 38, in township eight south and range 1 east, in said Wil- 
liamson county, containing 80 acres, made and delivered to the Car- 
bondale Coal and Coke Company (a corporation duly organized 
under the laws of the State of Illinois) a lease of said iands for the 

purpose of mining and removing the coal underlying said 
46 lands, a copy of which lease is hereto attached as Exhibit B 
and part of this petition. 

Your petitioners further state that afterwards, about the 23rd day 
of May, A. D. 1882, your petitioner, William Henderson, by pur- 
chase and conveyance, became the owner in fee of said lands, and 
ever since then has held and owned the same in fee, and as such 
owner he has been from thence hitherto and still is entitled to such 
rents and royalties as have accrued or become due by virtue of said 
lease. 

Your petitioners further state that on or about the 11th day of 
March, A. D. 1873, one Thomas Waldron, as the owner in fee of the 
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southwest quarter of the southeast quarter of section 33, in township 
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8 south and range 1 east, in said Williamson county, containing 40 
acres, made and delivered to the said Carbondale Coal and Coke 
Company a like lease of said last-described lands for the purpose of 
mining and removing the coal underlying the same, a copy of which 
lease is hereto attached as Exhibit C of this petition. 

That afterwards, to wit, on or about the 18th day of March, A. D. 
1873, your petitioner, Joseph Waldron, by purchase and convey- 
ance, became the owner in fee of said land, and ever since then has 
held and owned the same in fee, and as such owner he has been 

from thence hitherto and still is entitled to such rents and 
47 royalties as have accrued or become due by virtue of said 
lease. 

Your petitioners further state that your petitioner, George T. John- 
son, as owner in fee of the northeast quarter of the southwest quar- 
ter and the southeast quarter of the northwest quarter and the 
northwest quarter of the southeast quarter of section 34, in township 
8 south and range 1 east, in said Williamson county, containing 120 
acres, on the 15th day of March, A. D. 1873, made and delivered to 
the said Carbondale Coal and Coke Company a lease of said lands 
for the purpose of mining and removing the coal underlying the 
same, a copy of which lease is hereto attached as Exhibit D of this 
petition; that ever since then said George T. Johnson has held and 
owned said lands in fee, and as such owner from thence hitherto he 
has been and still is entitled to such rents and royalties as haye ac- 
crued or become due by virtue of said lease. 

Your petitioners further state that on the Sth day of April, A. D. 
1873, your petitioner, Catherine Waldron, as widow of Henry Wal- 
dron, dee’d, and as guardian of his minor children, to wit, Jacob 
Waldron, David Waldron, Jr., Henry Waldron, and Catherine Wal- 

droa, Jr., and Mary Waldron, adult child of said Henry 
48 Waldron, dec’d, as the owners in fee of the west half of the 

northwest quarter of section 3 and the northeast quarter of 
the northeast quarter of section 4, in township 9 south and range 
1 east, in said Williamson county, containing 105 acres, made and 
delivered to said Carbondale Coal and Coke Company a lease of said 
lands for the purpose of mining and removing the coal underlying 
the same, a copy of which lease is hereto attached as Exhibit E of 
this petition. 

Your petitioners further state that by descent from the said Henry 
Waldron, dee’d, and from the said Jacob Waldron, dee’d, who died 
intestate on or about the — day of March, A. D. 1877, and by pur- 
chase and conveyances made prior to the year A. D. 1882, said lands, 
since the 3lst day of December, A. DP. 1881, have been held and owned 
as follows, to wit: The petitioner, Catherine Waldron, as widow of 
Henry Waldron, dee’d, owns one-third of said lands for her life as 
her dower right in said lands. She also owns a homestead therein to 
the value of $1,000 (neither of which have been assigned or set off to 
her by metes and bounds). She also owns in fee twenty undivided 

twenty-nine seventy-seconds of said land in fee, and said Henry 
49 Waldron and Catherine Waldron, Jr., each own ten undivided 
fifty sixths of said land in fee, all subject to the dowerand home- 
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stead rights of said Catherine Waldron, and said Catherine Wal- 
dron is still the guardian of said Catherine Waldron, Jr., and until 
the — day of May, A. D. 1885, was the guardian of said Henry 
Waldron, at which date he attained his majority ; and as such own- 
ers of the aforesaid lands in said township nine south the said Cath- 
erine Waldron (for herself and as the guardian of said Henry Wal- 
dron and Catherine Waldron, Jr.) and David Waldron, Jr., are 
entitled to such rents and royalties as have accrued or become due 
since the Ist day of January, A. D. 1882, under and by virtue of the 
terms of said lease. 

Your petitioners further show that on the 8th day of March, A. 
D. 1873, one Tinsley Priddy (since deceased), being the owner in 
fee of the northwest quarter of the southwest quarter and the south- 
west quarter of the southwest quarter and the southwest quarter of 
the northwest quarter and the west half of the southeast quarter of 
the southwest quarter of section 34, in township 8 south and in 
range 1 east, in said Williamson county, containing 140 acres, made 
and delivered to said Carbondale Coal and Coke Company a lease 
of said lands for the purpose of mining and removing the coal un- 
derlying the same, a copy of which lease is hereto attached as Ex- 

hibit F of this petition. 
50 That as the owner in fee of said lands said Tinsley Priddy 

was entitled to the rents and royalties which acerued or be- 
came due by virtue of said lease from the date thereof till the death 
of said Tinsley Priddy, who died intestate in said Williamson county 
on or about the Ist day of April, A. D. 1885, seized and possessed in 
fee of the aforesaid lands so leased by him. He left surviving him 
Sarah Priddy, his widow, who also became and is administratrix of 
his estate, and the following children who join in this petition, to wit: 
Pettus Priddy, Burke Priddy, Elizabeth Ennis, ne- Priddy ; Amanda 
Griffith, ne- Priddy ; Mary Walker, ne- Priddy ; Catherine McCree, ne- 
Priddy, and Amanda Priddy and Ida Priddy, who are minors, as 
hereinbefore stated, and also Angeline Gerralds, ne- Priddy (who 
does not join in this petition), as his only heirs-at-law, who are the 
owners In fee and tenants in common of said lands, subject to the 
dower and homestead rights of said Sarah Priddy therein. 

Your petitioners further state that prior to the making and de- 
livery of the five aforesaid leases, to wit,in the year A. D. 1871, the 
aforesaid grantors or makers of said leases had severally leased the 
same lauds for the same purposes to Frank J. Chapman, Asgi!l Con- 
ner, and Andrew C. Bryden, all of which last-named leases, though 
made by different parties and describing or leasing different lands, 

and perhaps bearing different dates, were in all other respects 
51 identical in form and substance, the same terms and condi- 

tions being common to all of them, and a copy of one of them, 
that made by George T. Johnson (which will serve for all), is hereto 
attached as Exhibit A of this petition. 

By reference to said last-described lease it will appear that the 
grantees therein undertook to pay to the grantors of each lease 
after the first year and until actually mining operations should be 
commenced (on their lands severally) an annual renial of ten dol- 
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lars on each tract of 40 acres so leased; and by eacl: of the aforesaid 
leases.made to the said Carbondale Coal and Coke Company it is 
provided that “in lieu of the annual rent of ten dollars reserved and 
to be paid to the said party of the first part after the first year and 
until actual mining operations are commenced, as is specified in the 
aforesaid recorded instrument, the said party of the second part (the 
Carbondale Coal and Coke Company), its successors or assigns, shall 
pay annually on the first day of January to the said party of 
the first part, their heirs or other legal representatives who at the 
time shall be legally entitled to the life estate or fee-simple owner- 
ship of the land, the sum of one dollar for each acre of the 
52 tract or surveyed subdivision out of which no coal shall at 
that time have been mined and removed. 

“And it is further agreed that if at any time said party of the sec- 
ond part, its successors or assigns, shall be in default and fail to pay 
any sum due for rent or royalty as aforesaid fur the term of ten days 
after written demand therefor by the party legally entitled to de- 
mand and receive the same, the party of the second part, its suc- 
cessors and assigns, shall forfeit all right to mine in or otherwise 
hold or enjoy the tract or surveyed subdivision of land for and on 
account of which said unpaid sum shall have become due, and after 
such default and demand as aforesaid the party legally entitled to 
the life estate or fee-simple ownership of said land may at once or 
at any time thereafter enter into the exclusive possession thereof, 
the mines and all the appurtenances thereunto belonging, and hold 
the same free and discharged of every and all claims of the party of 
the second part, its successors, assigns, or other legal representatives.” 

Your petitioner, William Henderson, avers that by virtue of the 
said lease marked Exhibit B on the Ist day of January, A. D. 1885, 
there became and was due to him from the said coal and coke com- 
pany and from its successor, John W. Harrison, the receiver of said 

company, the sum of eighty dollars as advance rent or roy- 
53 alty accrued for the year A. D. 1884 on the east half of the 

southeast quarter of section thirty-tliree, in township 8 south, 
in range 1 east, in said Williamson county, containing 80 acres (see 
Exhibit G); that on said Ist day of January, A. D. 1885, he de- 
manded in writing of and from said coal and coke company and of 
and from John W. Harrison, the receiver of said company, the 
payment of said eighty dollars; a copy of said written demand is 
hereto attached as Exhibit M of this petition, and the affidavit of 
said William Henderson is also attached as Exhibit O of this petition. 

Petitioner, William Henderson, avers that on said Ist day of Janu- 
ary, A. D. 1885, he was legally entitled to demand and receive said 
$80.00; thatthe same is still due and unpaid, and that said coal and — 
company and its said successor, John W. Harrison, receiver thereof, 
has been in default and has failed to pay said rent or royalty for more 
than ten days, and is still in default; by means whereof “all right of 
said coal and coke company, its successors or assigns, to mine In or 
otherwise hold or enjoy said tract or tracts of lands became for- 
feited and ended,” and the said William Henderson “ has entered 
into the exclusive possession thereof and holds the same free 
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and discharged of every and all claims of the said coal and 
coke company, its successors, assigns, or other legal repre- 
sentatives. 

Your petitioner, Joseph Waldron, avers that by virtue of the lease 
marked Exhibit C on the 1st day of January, A. D. 1885, there be- 
came and was due to him from said coal and coke company and 
from its successor, John W. Harrison, the receiver of said company, 
the sum of forty dollars as advance rent or royalty accrued for the 
year A. D. 1884 on the southwest quarter of the southeast quarter 
of section 38, in township 8 south, in range 1 east, in said William- 
son county, containing 40 acres. (See Exhibit H of this petition.) 

That on said first day of January, A. D. 1885, being the owner in 
fee of said lands and legally entitled to demand and receive said ad- 
vance rent or royalty, he demanded in writing of and from said 
company and of and from the aforesaid receiver the payment of 
said forty dollars, less the amount received by him in goods at said 
company’s store, in Carterville, Illinois, as part payment of said ad- 
vance rent or royalty; and he avers that the amount so received by 
him in goods was and is $6.66, and that there is still due and unpaid 
of said sum of $40.00 the sum of $83.34. See Exhibit H and Ex- 

hibits N and O of this petition. 


-— ry “ ° * 
55 Phat said coal and coke company and its successor, John 
W. Harrison, receiver thereof, has been in default and has 
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failed to pay said balance of $33.34 of rentor royalty for more than 
ten days, and ¢s still in default ; by means whereof “all right of said 
coal and coke company, its successors or assigns, to mine in or 
otherwise hold or enjoy said tract of land became forfeited” and 
ended, and the said Joseph Waldron has entered “ into the exclu- 
sive possession thereof and holds the same free and discharged of 
every and all claims of the said coal and coke company, its succes- 
sors, assigns, or other legal representatives.” 

Your petitioner, George T. Johnson, avers that by virtue of the 
lease made by him to said coal and coke company, marked Ex- 
hibit D, on the Ist day of January, A. D. 1885, there became and 
was due to him from said company and from its successor, John W. 
Harrison, the receiver of said company, the sum of $120.00 as ad- 
vance rent or royalty accrued for the year 1884 on the lease of the 
S. E. } of the N. W. qr. and the N. E. ¢ of the S. W. qr. and the N. 
W. tof the S. E. qr. of section 34, in township 8 south, in range 1 
vast, in said Williamson county, containing 120 acres; and after- 
wards, on the 2nd day of February, A. D. 1885, the said sum of 

$120.00 being still due and unpaid (see Exhibit I cf this peti- 
56 tion), and the said George T. Johnson being the owner in fee 

of said lands and legally entitled to demand and receive the 
payment of said $120.00, demanded in writing of and from the said 
coal and coke company and of and from its successor, the said John 
W. Harrison, the receiver of said company, the payment of the said 
sum of $120.00. (Seecopy of said demand, marked Exhibit P, and 
affidavit of mailing same, marked Exhibit 8, and return registry 
receipt, marked Exhibit T.) 
Petitioner, George ‘Il’. Johnson, avers that said $120.00 is still due 
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and unpaid, and that the said coal and coke company and its suc- 
cessor, John W. Harrison, receiver thereof, have been in default and 
have fuiled to pay said $120.00 rent or royalty for more than ten 
days after written demand of the same; by means whereof all right 
of said coal and coke company, “its successors or assigns, to mine 
in or otherwise hold or enjoy said tracts of land or either of them 
became forfeited ” and ended, and the said George T. Johnson has 
“entered into the exclusive possession thereof and now holds the 
same free and discharged of every and all claims of said coal and 
coke company, its successors, assigns, or other legal representa- 
tives.” ' 
Your petitioners, Catherine Waldron, David Waldron, Jr., 
57 Henry Waldron, and Catherine Waldron, Jr., aver that 
by virtue of the lease made by said Catherine Waldron and 
others to said coal and coke company, the copy of which is marked 
Exhibit E of this petition, on the Ist day of January, A. D. 1883, 
and on the Ist day of January, A. D. 1884, and on the Ist day of 
January, A. D. 1885, respectively, by virtue of said lease, there be- 
came aud was due to said Catherine Waldron and David Waldron, 
Jr., the sum of $105.00 as rent or royalty accrued for the years A. D. 
1882, A. D. 1883, and A. D. 1884, respectively, on the lease of the 
west half of the northwest quarter of section 3 and the northeast 
quarter of the northeast quarter of section 4, in township nine south, 
in range 1 east, in said Williamson county, containing 105 acres, 
being $315.00 for said 3 years; and said last-named petitioners fur- 
tlrer aver that on the Ist day of January, A. D. 1885, there being so 
due to said Catherine Waldron and David Waldron, Jr., the said 
sum of $315.00, afterwards, on the 2nd day of February, A. D. 1885, 
the same being still due and unpaid, and the said Catherine Wal- 
dron and David Waldron, Jr., being then and there legally entitled 
to demand and receive payment of the said $315.00, demanded in 
writing the payment of the same of and from said coal and coke 
company and of and from its successor, Jolin W. Harrison, 
58 receiver of said company. (See Exhibits K,Q,S, & T of this 
petition.) 

Petitioners, Catherine Waldron and David Waldron, Jr., aver that 
said $315.00 is still due and unpaid, and that said coal and coke 
company and its successor, John W. Harrison, receiver of said com- 
pany, have been in default and have failed to pay said $315.00 rent 
or royalty for more than ten days after said demand. 

By means whereof “all right of said coal and coke company, its 
successors or assigns, to mine in or otherwise hold or enjoy said 
trusts, land, or either of them became forfeited and ended,” and said 
Catherine Waldron and David Waldron have “ entered into the ex- 
clusive possession thereof and now hold the same free and dis- 
charged from every and all claims of the said Carbondale Coal and 
Coke Company, its successors, assigns, or other legal representa- 
tives.” 

Your petitioners, Sarah Priddy and the aforesaid children and 
heirs-at-law of Tinsley Priddy, dec’d, aver that by virtue of the lease 
made by him to said coal and coke company (see Exhibit F) there 
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became and was due from it and from its successor, John W. Harri- 
son, receiver of said company, to the said Tinsley Priddy on the Ist 
day of January, A. D. 1885, the sum of $140.00 as rent or 
o9 royalty accrued for the year 1854 on the 140 acres of land 
described in said lease; that afterwards, on the 2nd day of 
February, A. D. 1885, said $140.00 being still due and unpaid, and 
said Tinsley Priddy, as owner in fee of said lands and party to said 
lease, being then and there legally entitled to demand and receive 
the payment of said $140.00, demanded in writing the payment of 
the same of and from said coal and coke company and of and from 
its successor, John W. Harrison, receiver of said company. See Ex- 
hibits L, R, S, T of this petition. And afterwards, on the Ist day 
of April, A. D. 1885, said Tinsley Priddy died intestate in said Wil- 
liamson county, leaving said Sarah Priddy as his widow, who, on 
the 15th day of April, A. D. 1885, became and still is administra- 
trix of his estate, and she avers that said $140.00 was not paid to said 
Tinsley Priddy in his lifetime nor to her, as administratrix or other- 
wise, since the death of said Tinsley Priddy, but that the same is 
still due and unpaid; and the petitioners, the administratrix and 
the aforesaid heirs-at-law of Tinsley Priddy, dee’d, aver that said 
coal and coke company and its successor, John W. Harrison, 
receiver thereof, was in default and failed to pay said $140.00 
60 for more than ten days after said written demand was 
made and before said Tinsley Priddy died ; by means whereof 
all right of said coal and coke company, its successors or assigns, 
to mine in or otherwise hold or enjoy said tracts of land or either of 
them became forfeited and ended, and said Tinsley Priddy there- 
upon entered into the exclusive possession of said lands and held 
them till his death, and since his death his widow, Sarah Priddy, 
and his children aforesaid still hold said lands free and discharged 
from every and all claims of the Carbondale Coal and Coke Com- 
pany, its successors, assigns, or other legal representatives. 

Your petitioners further state that all of said leases were duly 
recorded in the recorder’s office of said Williamson county, and al- 
though they had become forfeited and ail rights of the Carbondale 
Coal and Coke Company, its successors and assigns, in or to the 
lands thereby leased have ended and no longer exist, yet those 
leases and the records thereof remain asa cloud upon the title of 
the several owners of said lands, and the said company and its re- 

ceiver yet pretend to have some interests therein, which pre- 
61 vents the petitioners from exercising and having full and 
complete enjoyment of their property as aforesaid. 

The premises considered, your petitioners pray that your honor- 
able court will adjudge, decree, and.declare that each and every of 
said leases is absolutely forfeited and forever null and void and of 
no effect whatever and remove the said cloud from the title of your 
petitioners. 

Petitioners pray such other and further relief, &c.; and as in duty 
bound will ever pray. 

BARR anp WASHBURN, 
Solicitors for Petitioners. 
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STATE OF ILLINOIS, 
Williamson County. 


William Henderson and Joseph Waldron, being first duly sworn, 
upon their oaths do say that they are two of the aforesaid peti- 
tioners, and that the matters and things stated in the foregoing pe- 
tition are true to the best of their knowledge and belief. 

This 16th day ef July, A. D. 1885. 

(Signed) WILLIAM HENDERSON. 
JOSEPH WALDRON. 


STATE OF ILLINOIs, 
Williamson County. | 


I, R. H. H. Hampton, a notary public in and for said county and 
State, do hereby certify that the above affidavit was subscribed and 
sworn to before me by the said William Henderson and Joseph 
Waldron on the 16th day of June, A. D. 1885. 

[seAt.] Witness my hand & notarial seal on this 16th day of 

July, A. D. 1885. 

R. H. H. HAMPTON, 
Notary Public. 


(Indorsed :) Filed July 17, 1885. J. A. Jones, clerk. 


62 Exuripir “A.” 
exuipir A vo Petririon oF HENDERSON ET AL. 
Filed September 21st, 1871, at 1 o’clock p. m. 


Agreement made and concluded this 28th day of March, 1871, 
between G. T. Johnson and F. M., his wife, of the first part, and 
Frank C. Chapman, Asgill Conner, and Andrew C. Bryden, of the 
second part, witnesseth : 

That the said parties of the first part, for themselves, their heirs, 
executors, administrators, and assigns, as well for and in considera- 
tion of the covenants and agreements hereinafter mentioned to be 
performed and kept by and on the part of the said parties of the 
second part as for and in consideration of the sum of one dollar to 
each of them in hand paid by the said parties of the second part, 
the receipt of which is hereby acknowledged, hath demised, leased, 
and to mine let, and doth hereby demise, lease, and to mine let, 
unto the said Frank J. Chapman, Asgill Conner, and Andrew C. 
Bryden, their successors and assigus, all the coal or other mineral 
or mineral substances contained, in or under that certain peice or 
parcel of land being the N. E. 8. W. 4, S. E. N. W. 4, and the N. W. 
of the S. E. }, section 34, town. § south, range one east, Srd principal 

meridian,inthe county of Williamson and State of [llinois,and 
63 containing one hundred and twenty ac’ »s, more or less, the coal 
hereby leased to include all the coal that can be economically 


*) 
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mined or taken out from the above-described premises, together with 
the right to enter upon and into said lands and to dig, mine, and re- 
move said coal or other mineral substances or any part thereof in 
such manner as they may desire; and the said parties of the first 
part doth hereby lease and grant to the said parties of the second 
part, their successors and assigns, without charge, the right of way 
and use of the land for a railroad, mine roads, wagon roads, turn- 
outs, switches, shafts, slopes, tunnels, ditches, and drains — they may 
find it necessary or convenient to construct upon or across said tract 
for the proper mining of said coal, provided the same shall not be 


located within a garden inclosure or in any way interfere with, 


dwelling-houses other other buildings; also the use of land for piling 
coal or culm and for preparing and forwarding the coal to be mined 
under this agreement, together with the right to take, without charge, 
from said lands all the earth and other material required in the 
construction of a railroad through said tract; and it is further 

agreed and understood that the parties of the second part, 
64 their successors and assigns, may use and occupy the rights 

and privileges thereby granted and the openings, fixtures, 
and appurtenances made and constructed for the mining, preparing, 
and forwarding coal from any adjoining or contiguous lands until 
all the lands that they may desire to take coal from and that can be 
mined and taken out through said openings, shafts, and tunnels 
shall be exhausted; that the parties of the second part, their suc- 
cessors and assigns, shall have the right to rebuild, reconstruct, or 
remove any or all of the buildings, fixtures, appurtenances, and im- 
provements during the continuance of this agreement and until the 
coal in the adjoining and contiguous land that can be worked from 
their openings, slopes, and tunnels shall have been worked out, the 
removal of buildings, fixtures, and appurtenances to be made within 
a reasonable time after the lands shall have been exhausted; that 
the parties of the first part shall pay all the taxes on lands hereby 
leased, and that the said parties of the second partall taxes on their 
buildings and improvements, and the said parties of the second part, 
their successors and assigns, hereby covenant and agree to pay to the 

said parties of the first part or their legal representatives by 
65 the fifteenth of each month the sum of five (5) cents per ton for 

every ton of 2,000 lbs. of good, clean merchantable coal mined 
and sold under this lease during the preceding months, but not to 
pay any royalty for any nut coal or culm that may pass through a 
screen of one-inch mesh; and — is hereby further agreed and un- 
derstood that after the expiration of the first year the said parties of 
the second part shall pay to the said parties of the first part an 
annual rent of ten dollars until actual mining operations are com- 
menced either upon the lands hereby leased or upon adjoining or 
contiguous lands through which tlfe coal herein intended to be con- 
veyed nay be mined and removed, a failure to make such payment 
to render this agreement null and void; and to the faithful per- 
formance of this contract the said parties hereby bind themselves, 
their heirs, executors, and assigns. 


— “arf . 
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In witness whereof we hereunto subscribe our names and affix our 
seals the day and year first above written. 


his : 
G. T. x JOHNSON. (1. 8.] 
mark, 
KF. M. JOHNSON. LL. “4 
FRANK J. CHAPMAN. L. 8. 
66 A. CONNER. Lh. S. 
ANDREW C. BRYDEN.  f[t.s. 


Witness: 
LABON CARTER. 


Personally appeared before me the within-named parties and ac- 
knowledged that they had signed the within-desecribed instrument 
for the purposes therein mentioned. 

JAMES SCOTT, J. P. [t.s 

Sept. Sth, 1871. 


STATE OF ILLINOIS, 1 “ 
ve . ’ > SS - 
i illiamson County, j 


—, H. Hendrickson, clerk of the circuit court within and for the 
county of Williamson and State of Illinois, do hereby certify that 
the above and foregoing is a true, correct,.and complete copy of the 
mining lease as appears from Deed Record Z, page 53, of the records 
of Williamson county. 

In witness whereof I have hereunto set my hand and the 
[seAL.] seal of said circuit court, at office, in Marion, in said 
county, this 10th day of July, A. D. 1885. 
H. HENDRICKSON, Clerk. 


(Endorsed :) Filed July 17, 1885. J. A. Jones, clerk. 


67 Exarpir B. 
Exutpit B ro Petririon or HENDERSON RT AL. 


APRIL 12, A. D. 1878. 

Whereas by an instrument executed the 18th day of March, A. 
D. 1871, by and between Nancy Priddy, who is the widow of Peters 
Priddy, ‘deceased, and the mother and guardian of the minors here- 
inafter named, the children and heirs of said Peters Priddy, of the 
first part, and Frank J. Chapman, Asgill Conner, and Andrew C. 
Bryden, of the second part, recorded Zist di ay of September, 1871, in 
the office for the record of deeds and other instruments of writing 
in Williamson county, IIL, in Record Book Z, page 61, said parties 
did mutually agree and covenant for the consideration therein 
mentioned that said parties of the second part, their successors and 
assigns, shall have the right at any time to enter upon and into the 
premises hereinafter described, and to mine and remove all the coal 
and other minerals and mineral substances contained upon, within, 
or under tract of land known as the east half of the southeast 
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quarter of section 33, township eight south, of range one east, of the 
third principal meridian, in said county and State, containing 80 acres, — 

more or less, with all the privileges and upon the conditions 
68 mentioned in the aforesaid instrument, which since then has 

been assigned by said parties of the second part to the Carbon- 
dale Coal and Coke Company, a corporation of which Andrew C. Bry- 
den is now president : Now, therefore, and for their mutual benefit, said 
Nancy Priddy, for herself and as guardian of Belina, Rodey, Henry, 
Martha, and Susan, children and minor heirs of Peters Priddy, de- 
ceased, parties of the first part, and the said Carbondale Coal and 
Coke Company, now the party of the second part, have agreed and 
do hereby mutually covenant that said party of the second part, its 
successors and assigns, shall continue in the possession, have, hold, 
and enjoy all the privileges and mining rights specified in the afore- 
said instrument and covenants until all the coal and minerals con- 
tained within, under, or upon said tract of land shall have been 
mined, worked out, and removed therefrom, upon the same terms 
and subject to the same conditions as are specified in said recorded 
instrument, with this change made and agreed upon as an amend- 
ment therein and thereto, to wit: Instead of the payment of five 

cents per ton for every ton of 2,000 lbs. of good, merchantable 
69 coa! mined during the preceding months to be made to said 

parties of the first part or their legal! representatives by the 
15th of each succeeding month, the party of the second part, its 
successors and assigns, shall pay said royalty of five cents per ton 
for said coal mined as aforesaid to said party of the first part, their 
heirs or assigns, who shall be legally entitled at the time of pay- 
ment to the life estate of fee-simple ownership of the land wherein 
said coal was mined, the first day of the second month succeeding 
the month for which the royalty so paid shall have accrued—that 
is to say, the royalty of five cents per ton due for coal mined in the 
month of January shall be due and payable on the first day of 
March following, and for coal mined in the month of February on 
the first day of the following April, and so on in the same way in 
regard to all the other monthly payments, and the and the amount 
of coal mined and the sum due for royalty thereon each month in 
the year shall be shown by the books of the party from whom the 
royalty becomes due, verified by affidavit of the truth thereof, if so 
-required by the party entitled to said monthly payment, and in lieu 
of the annual rent of ten dollars reserved and to be paid 

to the said party of the first part after the first year and 
70 until actual mining operations are commenced, as is specified 

in the aforesaid recorded instrument, the said party of the 
second part, its successors or assigns, shall pay annually, on the first 
day of January, to said party of the first part, their heirs or other 
legal representatives who at the time shall be legally entitled to the 
life estate or fee-simple ownership of the land, the sum of one dollar 
for each acre of the tract or survey subdivisions out of which no 
coal shall at that time have been mined and removed, and all pay- 
ment of rent so made shall be credited and allowed as an advance 
payment of the royalty of five cents per ton of 2,000 lbs., reserved 
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as aforesaid, and shall be deducted, without interest, in installments 
not exceeding at any time when deducted one-half of the whole sum 
due in the monthly payment for the royalty from which said instal- 
.ment is deducted ; and it is further agreed that if at any time said 
party of the second part, its successors or assigns, shall be in default 
and fail to pay any sum due for rent or royalty as aforesaid for the 

term of ten days after written demand therefor by the party 
71 legally entitled to demand and receive the same the party of 

the second part, its successors and assigns, shall forfeit all 
right to mine in or otherwise hold or enjoy the tract or surveyed 
subdivision of land forand on account of which said unpaid — shall 
have become due, and after such default and demand as aforesaid 
the party legally entitled to the life estate or fee-simple ownership 
of said land may at once or at any time thereafter enter into the ex- 
clusive possession thereof—the mines and all theappurtenances there- 
unto belonging—and hold the same free and discharged of every 
and all claims of the party of the second part, its successors, assigns, 
or other legal representatives; and it is also agreed said party of 
the second part, its successors and assigns, when not indebted for 
rent or royalty therefor, may, at any time after three months’ pre- 
vious written notice of an intention so to do, deliver to the party or 
the agent of the party legally entitled to the life estate or fee-simple 
ownership thereof surrender any tract or surveyed subdivision of the 
land hereinbefore described, and thereupon shall become released 

from all further payments for rent or royalty on the tract or 
72 subdivision so surrendered to the owner thereof. 

In witness whereof said parties of the first and second part 
have subscribed and affixed their seals in duplicate this fifth day of 
April, A. D. 1878. 

her 
NANCY x PRIDDY, [SKAL. | 
mark, 
Guardian of the Minor Heirs of Pettus Priddy, Deceased. 
CARBONDALE COAL & COKE COMPANY, 
[u.s.J+ By ANDREW C. BRYDEN. 


STATE OF ILLINOIS, a. 
Williamson County, | ~ ° 


I, James Scott, a justice of the peace in and for said county, do 
hereby certify that Nancy Priddy, for herself and as guardian of the 
minor heirs of Pettus Priddy and Andrew C. Bryden, who are per- 
sonally known.to me to be the same persons whose names are sub- 
scribed to the foregoing instrument, appeared before me this day in 
person and acknowledged that they signed, sealed, and delivered the 
said instrument as their voluntary act for the uses and purposes 
therein set forth; and the said Andrew C. Bryden, being also per- 

sonally known to me to be the president of the Carbondale Coal 
73 & Coke Company, furthermore declare- before me that he had 
so executed, sealed with the corporate seal, and delivered said 
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instrument for and on behalf of said company by authority and di- 
rection of its board of directors. 
Given under my hand and seal this fifth day of April, A. D. 1875. 
JAMES SCOTT, J. P. [seat.] 


STATE OF ILLINOIS, 


win " ss: 
Williamson County, § 


—, Hartwell Hendrickson, clerk of the circuit court within and for 
the county of Williamson and State of Illinois, do hereby certify 
that the above and foregoing is a true, correct, and complete copy 
of a certain instrument or lease as appears from Deed Record 1], 
pages 328, 329, & 330, of Williamson county. 

In witness whereof I have hereunto set my hand and the seal of 
said circuit court, at office, in Marion, in said county, this 16th day 
of July, A. D. 1885. | 

[ SEAL. | HARTWELL HENDRICKSON, Clerk. 


(Endorsed :) Filed July 17, 1885. J. A. Jones, clerk. 


74 Exuipsit “CC,” 


+9) 


Exuipit “C” to PrEtTiTIon oF HENDERSON ET AL. 


Aprit 141TH, A. D. 1878. 


Whereas by an instrument executed the 25th day of March, A. D. 
1871, by and between Joseph Waldron and Amanda A. Waldron, 
his wife, of the first part, and Frank J. Chapman, Asgill Conner, and 
Andrew C. Bryden, of the second part, recorded the 21st day of Sep- 
tember, 1871, in the office for the record of deeds and other instru- 
ments of writing in Williamson county, Illinois, in Record Book Z, 
page 45, said parties did mutually agree and covenant, for the con- 
sideration therein mentioned, that said parties of the second part, 
their successors and assigns, shall have the right at any time to enter 
upon and into the premises hereinafter described and to mine and 
remove all the coal and other mineral and mineral substances con- 
tained upon, within, or under tract of land known as the southwest 
quarter of the southeast quarter of section thirty-three, township 
eight south, of range one east, of the third principal meridian, in said 
county and State, containing 40 acres, more or less, with all the 
privileges and upon the conditions mentioned in the aforesaid in- 
strument, which since then has been duly assigned by said parties 

of the second part to the Carbondale Coal and Coke Com- 
75 pany, a corporation, of which Andrew C. Bryden is now presi- 

dent: Now, therefore, and for the mutual benefit of Thomas 
Waldron and Barbary Waldron, his wife, who are now the owners 
of the land herein described and now the parties of the first part, 
and the said Carbondale Coal & Coke Company, now the party of 
the second part, have agreed and do hereby mutually covenant that 
said party of the second part, its successors and assigns, shall con- 
tinue in the possession, have, hold, and enjoy all the privileges and 
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mining rights specified in the aforesaid instrument and covenants 
until all the coal and minerals contained within, under, or upon 
said tract of land shall have been mined, worked out, and removed 
therefrom upon the same terms and subject to the same conditions 
as are specified in said recorded instrument, with this change made 
and agreed upon asanamendment therein and thereto, to wit: Instead 
of the payment of five cents per ton for every ton of 2,000 lbs. of good, 
merchantable coal mined during the preceding month to be made 
to said parties of the first part or their legal representatives by the 
15th of each succeeding month the party of the second part, its 
6 successors and assigns, shall pay said royalty of five cents per 
ton for said coal mined as aforesaid to said party of the first 
part, their heirs or assigns, who shall be legally entitled to the life 
estate or fee-simple ownership of the land whereon said coal was 
inined the first day of the second month succeeding the month for 
which the royalty so paid shall have accrued—that is to say, the 
royalty of five cents per ton due for coal mined in the month of 
January shall be due and payable the first day of March next fol- 
lowing, and for coal mined in the month of February on the first 
day of the following April, and so on in the same way in regard to 
all other monthly payments, and the amount of coal mined and the 
sum due for royalty thereon each month in the year shall be shown 
by the books of the party from whom the royalty becomes due, veri- 
fied by affidavit of the truth thereof, if so required by the party en- 
titled tosaid monthly payments; and in lieu of the annual rent of ten 
dollars reserved and to be paid to said party of the first part after the 
first year and until actual mining operations are commenced, 
V7 as is specified in the aforesaid recorded instrument, the said 
party of the second part, its successors or assigns, shall pay 
annually, on the first day of January, to said party of the first part, 
their heirs or other legal representatives who at the time shall be 
legally entitled to the life estate or fee-simple ownership of the land, 
the sum of one dollar for each acre of the tract or surveyed subdi- 
vision out of which no coal shall at that time have been mined and 
removed, and all payments of rent so made shall be credited and 
allowed as an advance payment of the royalty of five cents per ton 
of 2,000 lbs., reserved as aforesaid, and shall be deducted without 
interest in instalments not exceeding at any one time, when de- 
ducted, one-half of the whole sum due in the monthly payment for 
the royalty from which said instalment is deducted. 

And it is furthermore agreed that if at sny time said party of the 
second part, its successors or assigns, shall be in default and fail to 
pay any sum due for rent or royalty as aforesaid for the term of ten 
days after written demand therefor by the party legally entitled to 

demand and receive the same, the party of the second part, 
78 its suecessors and assigns, shall forfeit all right to mine in or 

otherwise held or enjoy the tract or surveyed subdivision of 
land for and on account of which unpaid sum shall have become 
due, and after such default and demand as aforesaid the party legally 
entitled to the life estate or fee-simple ownership of said land may 
at once or at any time thereafter enter into the exclusive possession 


— 
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thereof, the mines and all the appurtenances thereunto belonging, 
and hold the same free and discharged of every and all claims of 
the party of the second part, its successors, assigns, or other legal 
representatives; and it is also agreed said party of the second part, 
its successors and assigns, when not indebted for rent or royalty 
therefor, may, at any time after three months’ previous written notice 
of an intention so to do, delivered to the party or the agent of the 
party legally entitled tothe life estate or fee-simple ownership thereof, 
surrender any tract or surveyed subdivision of the land nereinbe- 
fore described, and thereupon shall become released from all further 
payments for rent or royalty on the tract or subdivision so sur- 
rendered to the owner thereof. 

In witness whereof said parties of the first and second part have 
subscribed and affixed their seals in duplicate this eleventh day of 
March, A. D. 1873. 


his 
THOMAS x WALDRON. [SEAL] 
mark. 
her 
79 BARBARY x WALDRON. [SEAL.] 
mark. 
[L. s.] CARBONDALE COAL & COKE COMPANY, 


By ANDREW C. BRYDEN, President. 


STATE OF ILLINOIS, } 
Williamson County, j 


P 8 Ss 


I, James Scott, a justice of the peace in and for said county, do 
hereby certify that Thomas Waldron and Barbary Waldron, his 
wife,and Andrew C. Bryden, who are personally known to me to be 
the same persons whose names are subscribed to the foregoing in- 
strument, appeared before me this day in person and acknowledged 
that they signed, sealed, and delivered the said instrument as their 
voluntary act for the uses and purposes therein set forth. 

And the said Andrew C. Bryden, being also personally known to 
me to be the president of the Carbondale Coal and Coke Company, 
furthermore declare- before me that he had so executed, sealed with 

the corporate seal, and delivered said instrument for and on 
80 behalf of said company by authority and direction of its 
board of directors. 

Given under my hand and seal this 11th day of March, A. J. 1873. 

JAMES SCOTT, J. P. [SEAL] 


STATE OF ILLINOIS, 1 8 
Williamson County, f od . 


I, Hartwell Hendrickson, clerk of the circuit court within and for 
the county of Williamson and State of Illinois, do hereby certify 
that the above and foregoing is a true, correct, and complete copy 
of a certain lease executed by Thomas Waldron and Barbary Wal- 
dron and to the Carbondale Coal and Coke Company, as appears 
from Deed Record I, pages 231, 232, & 233, of the records of Wil- 
liamson county. 
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In witness whereof I have hereunto set my hand and the seal of 
said circuit court, at office,in Marion county, this 15th day of July, 
A. D. 1885. 

HARTWELL HENDRICKSON, Clerk. 


(Indorsed :) Filed July 17, 1885. J. A. Jones, clerk. 


8] Exuipsir “ —D.” 
Exuipit “D” vo Petition or HENDERSON ET AL. 


AprIL 11, A. D. 1878. 

Whereas by and instrument executed the 28th day of March, A. 
D). 1871, by and between George T. Johnson and Francis M. John- 
son, his wife, of the first part, and Frank J. Chapman, Asgill Con- 
ner, and Andrew C. Bryden, of the second part, recorded the 2Ist 
day of September, 1871, in the office for the record of deeds and 
other instruments of writing in Williamson county, Illinois,in Ree- 
ord Book Z, page “53,” said parties did mutually agree and cove- 
nant, for the consideration therein mentioned, that said parties of 
the second part, their successors and assigns, shall have the right at 
any time to enter upon and into the premises hereinafter described, 
and to mine and remove ail the coal and other minerals and min- 
eral substances contained upon, within, or under tracts of land 
known as the northeast quarter of the southwest quarter and the 
southeast quarter of the northwest quarter and the northwest quarter 
of the southeast quarter of section thirty-four, township eight 
suuth of range one east, of the third principal meridian, in 
said county and State, containing 120 acres, more or less, 
with all the privileges and upon the conditions men- 

§2 tioned in the aforesaid instrument, which since then has been 
duly assigned by said parties of the second part to the Car- 
bondale Coal and Coke Company, a corporation of which Andrew 
C. Bryden is now president: Now, therefore, and for their mutual 
benefit, said George T. Johnson and Francis M. Johnson, his wife, 
parties of the first part, and the said Carbondale Coal and Coke Com- 
pany, now the party of the second part, have agreed and do hereby 
mutually covenant that said party of the second part, its successors 
and assigns, shall continue in the possession, have, hold, and enjoy 
all the privileges and mining rights specified in the aforesaid instru- 
ment and covenants until all the coul and minerals contained within, 
under, or upon said tracts of land shall have been mined, worked 
out, and removed therefrom, upon the same terms and subject to the 
same conditions ag are specified in said recorded instrument, with 
this change made and agreed upon as amendment therein and 
thereto, to wit: Instead of the payment, five cents per ton of 2,000 
lbs. of good merchantable coal mined during the preceeding month 
to be made to said parties of the first part or their legal repre- 
sentatives by the 15th of each succeeding month, the party of 

83 the second part, its successors and assigns, shall pay said roy- 
alty of ‘five cents per ton for said coal mined as aforesaid to 
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said party of the first part, their heirs or assigns, who shall be legally 
entitled at the time of payment to the life estate or fee-simple own- 
ership of the land wherein said coal was mined the first day of the 
second — succeeding the month for which the royalty so paid shall 
have accrued—that is to say, the royalty of five cents per ton due 
for coal mined in the month of January shall be due and payable 
the first day of March next following, and for coal mined in the 
month of February on the first day of the following April, and so 
on in the same way in regard to all other monthly payments; and 
the amount of coal mined and the sum due for royalty thereon each 
month in the year shall be shown by the books of the party from 
whom the royalty becomes due, verified by affidavit of the truth 
thereof, if so required by the party entitled to said monthly pay- 
ments; and in leu of the annual rent of ten dollars reserved and 
to be paid to said party of the first part after the first year and until 

actual mining operations are commenced, as is specified in the 
84 aforesaid recorded instrument, the said party of the second 

part, its successors or assigns, shall pay annually, onthe first 
day of January, to said party of the first part, their heirs or other 
legal representatives who at the time shall be legally entitled to the 
life estate or fee-simple ownership of the land, the sum of one dollar 
for each acre of the tract or surveyed subdivision out of which no 
coal shall at that time have been mined and removed, and all pay- 
ments of rent so made shall be credited and allowed as an advance 
payment of royalty of five cents per ton of 2,000 lbs. reserved as 
aforesaid, and shall be. deducted, without interest, in instalments 
not exceeding at any one time, when deducted, one-half of the whole 
some due in the monthly payment for the royalty from which said 
instalment is deducted. 

And it is furthermore agreed that if at any time said party of the 
second part, its successors or assigns, shall be in default and fail to 
pay any sum due for rent or royalty as aforesaid for the term of ten 

days after written demand therefor by the party legally en- 
85 titled to demand and receive tle same, the party of the 

second part, its successors and assigns, shall forfeit all 
right to mine in or otherwise hold or enjoy the tract or sur- 
veyed subdivision of land for and on account of which said 
unpaid sum shall have become due; and after such default and 
demand as aforesaid the party legally entitled to the life estate or 
fee-simple ownership of said land may at once or any time thereafter 
euter into the exclusive possession thereof, the mines and all the ap- 
purtenances thereunto belonging, and hold the same free and dis- 
charged of every and all claims of the party of the second part, its 
successors, assigns, or other legal representatives; and it is also 
agreed said party of the second —, its successors and assigns, when 
not indebted for rent or royalty therefor, may, at any time after 
three months’ previous written notice of an intention so to do, 
deliver- to the party or the agent of the party legally entitled to 

the life estate or fee-siinple ownership thereof, surrender any 
86 tract or surveyed subdivision of the land hereinbefore de- 
scribed, and thereupon shall become released from all further 
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payments for rent or royalty on the tract or subdivision so surren- 
dered to the owner thereof. 

In witness whereof said parties of the first and second part have 
subscribed and affixed their seals in duplicate this 15th day of 
March, A. D. 1878. 


his 

GEORGE 'T. x JOHNSON. (seat. ] 
mark, 

Fr. M. JOHNSON. [ SEAL. | 


CARBONDALE COAL & COKE COMPANY, 
[u. s.}| By ANDREW C. BRYDEN, President. 


STATE OF ILLINOIS, 
Williamson County. § 

I, James Scott, a justice of the peace in and for said county, do 
hereby certify that George T. Johnson and Francis M. Johnson, his 
wife, and Andrew C. Bryden, whoare personally known to me to be 
the same persons whose names are subscribed to the foregoing 
instrument, appeared before me this day in person and acknowl- 

edged that they signed, sealed, and delivered the said instru- 
87 ment as their voluntary act for the uses and purposes therein 

set forth; and the said Andrew C. Bryden, being also per- 
sonally known to me to be the president of the Carbondale Coal and 
Coke Company, furthermore declare- before me that he had so exe- 
cuted, sealed with the corporate seal, and delivered said instrument 
for and on behalf of said company by authority and direction of 
its board of directors. 

Given under my hand and seal this 15th day of March, A. D. 
1873. 


STATE OF ILLINOIS, 
Williamson County, \° 


. Hendrickson, clerk of the circuit court within and for the 
county of Williamson and State of Illinois, do hereby certify that the 
above and foregoing is a true, correct, and complete copy of mining 
lease as appears from Deed Record I, page 317, of the records of Wil- 
liamson county. 

[n witness whereof I have hereunto set my hand and the seal of 
said circuit court, at office, in Marion, in said county, this 10th day 
of July, A. D. 1885. - ° 


H. HENDRICKSON, Clerk. 
(Endorsed :) Filed July 17, 1885. J. A. Jones, clerk. 
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88 Exuipit “ E. 
Exuipit E to Prririon or HENDERSON ET AL. 
APRIL 121TH, A. D. 1873. 
Whereas by an instrument executed tne 18th day of March, A. D. 


1871, by and between Catharine Waldron, who is the widow of Henry 
Waldron, deceased, and the mother and guardian of the minor- here- 
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inafter named, the children and heirs of said Henry Waldron, of the 
first part, and Frank J. Chapman, Asgill Conner, and Andrew C. 
Bryden, of the second part, recorded the 21st day of September, 1871, 
in the oftice for the record of deeds and other instruments of writing 
in Williamson county, Illinois, in Record Book Z, page 57, said par- 
ties did mutually agree and covenant, for the consideration therein 
mentioned, that said parties of the second —, their successors and 
assigns, shall have the right at any time to enter upon and into the 
premises hereinafter described and to mine and remove all the coal 
and other minerals and mineral substance contained upon, within, 
or under tracts of land kuown as the west half of the north- 

west quarter of section three and the northeast quarter 
89 of the northeast quarter of section four, township nine south, of 

range one east, of the third principal meridian, in said county 
and State, containing 105 acres, more or less, with all the privileges 
and upon the conditions mentioned in the aforesaid instrument, 
which since then has been duly assigned by said parties of the sec- 
ond part to the Carbondale Coal & Coke Company, a corporation, of 
which Andrew C. Bryden is now president : Now, therefor-, and for 
their mutual benefit, said Catharine Waldron and May Waldron 
and Catharine Waldron, guardian of Jacob, David, Martha, Henry, 
and Catharine, children and minor heirs of Henry Waldron, de- 
ceased, parties of the first part, and the said Carbondale Coal 
& Goke Company, now the party of the second part, have agreed 
and do hereby mutually covenant that said party of the second part, 
its successors and assigns, shall continue in the possession, have, 

hold, and enjoy all the privileges and mining rights specified 
90 in the aforesaid instrument and covenants until all the coal 

and minerals contained within, under, or upon said tracts of 
land shall have been mined, worked out, and removed therefrom 
upon the same terms and subject to the same conditions as are speci- 
fied in said recorded instrument, with this change made and agreed 
upon as an amendmenttherein and thereto, to wit: Instead of the 
payment of five cents per ton for every ton of 2,000 lbs. of good, 
merchantable coal mined during the preceeding month to be made 
to said parties of the first part or their legal representatives by 
the 15th of each succeeding month, the party of the second part, 
its successors and assigns, shall pay said royalty of five cents per ton 
for said cual mined as aforesaid to said party of the first part, their heirs 
of assigns whoshall be legally entitled at the time of paymentto the 

life estate or fee-simpleownership of the land wherein said coal 
91 was mined the first day of the second month succeeding the 

month for which the royalty so payed shall have accrued—that 
is to say, the royalty of five cents per ton due for coal mined in the 
month of January, shall be due and payable the. first day of March 
next following, aud for coal mined in the month of February on 
the first day of the following April, and so on in the same way in 
regard to all other monthly payments; and the amount of coal 
mined and the sums due for royalty thereon each month in the 
year shall be shown by the books of the party from whom the roy- 
alty becomes due, verified by affidavit of the truth thereof, if so re- 
quired by the party entitled to said monthly payments; and in lieu 
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of the annual rent of ten dollars reserved and to be paid to said 
party of the first part after the first year and until actual mining 
operations are commenced, as is specified in the aforesaid recorded. 
instrument, the said party of the second part, its successors 
92 or assigns, shall pay annually on the first day of January to 
said party of the first part, their heirs or other legal repre- 
sentations who at the time shall be legally entitled to the life es- 
tate or fee-simple ownership of the land, the sum of one dollar for 
each acre of the tract or surveyed subdivision out of which no coal 
shall at that time have been mined and removed, and all payments 
of rent so made shall be credited and allowed as an advance pay- 
ment of the royalty of five cents per ton of 2,000 Ibs. reserved as 
aforesaid, and shall be deducted without interest in installments 
not exceeding at any one time, when deducted, one-half of the 
whole sum due in the monthly payment for the royalty from 
which said installment is deducted; and it is furthermore agreed 
that if at any time said party of the second part, its successors 
or assigns, shall be in -fault and fail to pay any sum due for rent 
or royalty as aforesaid for the term of ten days after written 
93 demand therefor by the party legally entitled to demand and 
receive the same, the party of the second part, its successors 
and assigns, shall forfeit all right to mine in or otherwise hold or 
enjoy the tract or surveyed subdivision of land for and on aecount 
of which said unpaid sum shall have become due, and after such de- 
fault and demand as aforesaid the party legally entitled to the life 
estate or fee-simple ownership of said land may at once or any time 
thereafter enter into the exclusive possession thereof, the mines and 
all the appurtenances thereunto belonging, and hold the same free 
and discharged of every and all claims of the party of the second 
part, its successors, assigns, or other legal representatives; and it is 
also agreed said party of the second part, its successors and assigns, 
when not indebted for rent or royalty therefore, may at any time 
after three months’ previous written notice of an intention so 
94 to do deliver and to the party or the agent of the party 
legally entitled to the life estate or fee-simple ownership there- 
of surrender any tract or surveyed subdivision of the land herein- 
before described, and thereupon shall become released from all other 
payments for rent or royalty on the tract or subdivision so surren- 
dered to the owner thereof. 
In witness whereof said parties of the first and second part- have 
subscribed and affixed their seals, in duplicate, this fifth day of 
April, A. D. 1878. 


her 

CATHARINE x WALDRON. [SRAL.] 
mark, 

MARY WALDRON. [SEAL. } 
her 

CATHARINE x WALDRON, [seat.] 
mark. 


Guardian of the Aforesaid Minor Heirs. 
CARBONDALE COAL & COKE COMPANY. 
[u.s.] By ANDREW C. BRYDEN, President. 
= 
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95 STATE OF ILLINOIs, oF 
v« 7 7 - OO 
Williamson County, | 


I, James Scott, a justice of the peace in and for said county, do 
hereby certify that Catharine Waldron and Mary Waldron and the 
said Catharine Waldron, the guardian of the minor heirs of Henry 
Waldron, and Andrew C. Bryden, who are personally known to me 
to be the same persons whose names are subscribed to the foregoing 
instrument, appeared before me this day in person and acknowledged 
that they signed, sealed, and delivered the said instrument as their 
voluntary act for the uses and purposes therein set forth; and the 
said Andrew C. Bryden, being also personally known to me to be 
the president of the Carbondale Coal & Coke Co., furthermore de- 
clared to me that he had so executed, sealed with the corporate 
seal, and delivered said instrument for and on behalf of said com- 
pany by authority and direction of its board of directors. 

Given under my hand and seal this fifth day of April, A. D. 
1873. 

JAMES SCOTT, J. P. [sgat.] 


96 STATE OF ILLINOIS, Be. 
pegpe ’ aa. 
Williamson County, | 


I, H. Hendrickson, clerk of the circuit court within and for the 
county of Williamson and State of Illinois, do hereby certify that 
the above and foregoing is a true, corréct, and complete copy of min- 
ing lease, as appears from Deed Record 1, page- 325, 326, 327 of the 

records of Williamson Co. 
[SEAL. | In witness whereof I have hereunto set my hand and the 
seal of said circuit court, at office, in Marion, in said county, 
this 16th day of July, A. D. 1885. 
H. HENDRICKSON, Clerk. 


Indorsed: Filed July 17, 1885. J. A. Jones, clerk. 


97 Exuipit “ FY’ 
Exuipit “F” vo Prtirion or HENDERSON ET AL. 


Whereas by an instrument executed the 18th day of March, A. D. 
1871, by and between Tinsley Priddy and Sarah Priddy, his wife, 
of the first part, and Frank J. Chapman, Asgill Conner, and An- 
drew C. Bryden, of the second part, recorded the 2lst day of Sep- 
tember, 1871, in the office for the record of deeds and other instru- 
ments of writing in Williamson county, Illinois, in Record Book 
Z, page 17, said parties did mutually agree and covenant, for the 
consideration therein mentioned, that said parties of the second part, 
their successors and assigns, shall have the right at any time to 
enter upon and into the premises hereinafter described and to mine 
and remove all the coal and other minerals and mineral substances 
upon, within, or under tracts of land known as the northwest quar- 
ter of the southwest quarter and the southwest quarter of the south- 
west quarter and the southwest quarter of the northwest quarter 
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and the west half of the southeast quarter of the southwest quarter 
of section thirty-four, township eight south, of range one east, of the 
third principal meridian, in said county and State, containing 140 

acres, more or less, with all the privileges and upon the con- 
98 ditions mentioned in the aforesaid instrument, which since 

then has been duly assigned by said parties of the second 
part to the Carbondale Coal & Coke Company, a corporation, of which 
Andrew C. Bryden is now president: 

Now, therefore, and for their mutual benefit, said Tinsley Priddy 
and Sarah Priddy, his wife, parties of the first —, and the said Car- 
bondale Coal & Coke Co., now the party of the second part, have 
agreed and do hereby mutually covenant that said party of the sec- 
ond part, its successors and assigns, shall continue in the possession, 
have, hold, and enjoy all the privileges and mining rights specified 
in the aforesaid instrument and covenants until all the coal and 
minerals contained within, under, or upon said tracts of land shall 
have been mined, worked out, and removed therefrom, upon the 
same terms and subject to the same conditions as are specified in 
said recorded instrument, with this change made and agreed upon 
us an amendment therein and thereto, to wit: Instead of the pay- 
mnentof five cents per ton for every ton of 2,000 lbs. of rood, inerchant- 
able coal mined during the preceding month to be made tosaid parties 

of the first part ortheir legal representatives by the 15th of each 
99 succeeding month, the party of the second part, its successors 

and assigns, shall pay said royalty of five cents per ton for 
said coal mined as aforesaid to said party of the first part, their beirs 
or assigus, who shall be legally entitled at the time of payment to 
the life estate or fee-simple ownership of the land wherein said coal 
was mined the first day of the second succeeding the month for 
which the royalty so paid shall have accrued—tihat is to say, the 
royalty of five cents per ton due for coal mined in the month of Jan- 
uary shall be due and payable the first duy of March next following 
and for coal mined in the month of February on the first day of the 
following April, and so on in the same way in regard to all other 
monthly payments, and the amount of coal mined and the sum due 
for royalty thereon each month in the year shall be shown by the 
books of the party from whom the royalty becomes due, verified by 
affidavit of the truth thereof if so required by the party entitled to 
suid monthly payments, and in lieu of the annual rent of ten dol- 
lars reserved and to be paid to said party of the first part after the 
first year and until actual mining operations are commenced, 

as is specified in the aforesaid recorded instrument, the said 
100 ~=party of the second part, its successors or assigns, shall pay 

annually, on the first day of January, to said party of the 
first part, their heirs or other legal representative- who at the time 
shall be legally entitled to the life estate or fee-simple ownership of 
the land, the sum of one dollar for each acre of the tract or surveyed 
subdivision out of which no coal shall at that time have been mined 
and removed, and all payments or rents so made shall be credited 
and allowed as an advance payment of royalty of five cents per 
ton of 2,000 lbs. reserved as aforesaid, and shall be deducted with- 
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out interest in installments not exceeding at any one time when de- 
ducted one-half of the whole sum due in the monthly payment for 
the royalty from which said installment is deducted ; and it 1s fur- 
thermore agreed that if at any time said party of the second part, its 
successors or assigns, shall bein default and fail to pay any sum due 
for rent or royalty as aforesaid for the term of ten days after written 
demand therefor by the party legally entitled to demand and receive 
the same, the party of the second part, its successors and assigns, shall 
forfeit all right to mine in or otherwise hold or enjoy the tract or sur- 
veyed subdivision of land for and on account of which said unpaid 
sum shall have become due, and after such default and 
101 demand as aforesaid the party legally entitled to the life 
estate or fee-simple ownership of said land may at once or 
any time thereafter enter into the exclusive possession thereof, the 
mines and all the appurtenances thereunto belonging, and hold the 
same free and discharged of every and all claims of the party of 
the second part, its successors or assigns and other legal representa- 
tives; and it is also agreed said party of the second part, its suc- 
cessors and assigns, when not indebted for rent or royalty therefore, 
may, at any time after three months previous to a written notice to 
do so deliver- to the party or the agent of the party legally entitled 
to the life estate or fee-simple ownership thereof, surrender any 
tract or surveyed subdivision of the land hereinbefore described, 
and thereupon shall become released from all other payments for 
rent or royalty on the tract or subdivision so surrendered to the 
owner thereof. 
In witness whereof said parties of the first and second parts have 
subscribed and affixed their seals in duplicate this 8th day of 
March, A. D. 1873. 


his 
TINSLEY x PRIDDY. [ SEAL. | 
mark. 
her : 
SARAH x PRIDDY. [ SEAL. | 
mark, 
iL. 8.] CARBONDALE COAL & COKE COMPANY, 


By ANDREW C. BRYDEN, President. 
THOMAS DARLING, Witness. 


102 Srate or ILiInols, } 
Williamson County. § 


I, James Scott, a justice of the peace in and for said county, do 
hereby certify that Tinsley Priddy and Sarah Priddy, his wife, and 
Andrew C. Bryden, who are personally known to me to be the sane 
persons whose names are subscribed to the following instrument, 
appeared before me this day in person and acknowledged that they 
signed, sealed, and delivered the said instrument as their voluntary 
act for the uses and purposes therein set forth; and the said Andrew 
C. Bryden, being also personally known to me to be the president of 
the Carbondale Coal & Coke Company, furthermore declared before 
me that he had so executed, sealed with the corporate seal, and de- 
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livered said instrument for and on behalf of said company by 
authority and direction of its board of directors. 
Given under my hand and seal this 8th day of March, A. D. 1873. 
JAMES SCOTT, J. P. [Seat] 


103. Srate or ILLINOIS, |. 
ve . ’ > SS by 
Williamson Co., | 


[, H. Hendrickson, clerk of the circuit court within and for the 
county of Williamson and State of Illinois, do hereby certify that 
the above and foregoing is a true, correct, and complete copy of 
mining lease as appears from Deed Record 1, page- 310, 311, 312, of 
the records of Williamson county. 

In witness whereof I have hereunto set my hand and 
[ SEAL. | the seal of said circuit court, at office, In Marion, in said 
county, this 16th day of July, A. D. 1885. 
H. HENDRICKSON, Clerk. 


(Indorsed :) Filed July 17, 1885. J. A. Jones, clerk. 


104 ExuiBit G. 
Exuipit G to Petirion OF HENDERSON ET AL. 
CARTERVILLE, InuriNots, July 15, 1885. 
The Carbondale Coal & Coke Company to William Henderson, Dr. 


1885, January Ist: 

‘To advance royalty due and owing for the year 1884 by deed of 
covenant or mining lease of the lands hereinafter described, made by 
Haney Priddy, widow of Pettus Priddy, deceased, and guardian of 
his children, their minors, to the Carbondale Coal & Coke Company, 
dated on the 5th day of April, A. D. 1875, leasing to said company 
for mining purposes the east half of the southeast quarter of sec- 
tion 33, township 8 south, range one east,in Williamson Co., Illinois, 
OU acres : 

Advance royalty on said lease due and owing for 1884, $80.00. 


STATE OF ILLINOIS, j 
Williamson County. § 


William Henderson, being just duly sworn, upon his oath says 
that he is and has been since the 3lst day of December, A. D. 1883, 
the owner of fee simple of the lands described in the foregoing ac- 
count, and that on the Ist day of January, A. D. 1885, there became 
and was dué him from the Carbondale Coal & Coke Company and 
its successor the aforesaid sum of $80.00 as advance royalty on the 

aforesaid lease of said lands, and that said $80.00 is still due 
105 and unpaid after allowing all just credits, demands, and set- 
offs. 

This 15th day of July, A. D. 1886. 

WILLIAM HENDERSON. 


46 W. HENDERSON ET AL. VS. C. C. & C. CO. ET AL. AND 
STATE OF ILLINOIS, 
Williamson County. § 

The foregoing affidavit was subscribed and sworn to before me by 
William Henderson on this the 15th day of July, A. D. 1885. Wit- 
ness my hand and notarial! seal. 

[SEAL. | R. H. H. HAMPTON, 
Notary Public. 


(Indorsed:) Filed. J. A. Jones, clerk. 


106 Exuipit “ H.” 
Exuipir Ho sro Peririon ok HENDERSON ET AL. 
CARTERVILLE, Iuis., July 15, 1885. 
The Carbondale Coal & Coke Company to Joseph Waldron, Dr. 


1885, January Ist: 

To advance royalty due and owing for the year 1884 by deed of 
covenant or mining lease of the lands hereinafter described, made 
by Thomas Waldron to the Carbondale Coal & Coke Company, 
dated on the 11th day of March, A. D. 1873, leasing to said com- 
pany for mining purposes the southwest quarter of the southeast 
quarter of section 33,1n township 8 south, in range one east, in 
Williamson county, Illinois, containing 40 acres: 


Advance royalty on said lease due and owing for the vear 


TID Lekiehhs ailptamenvnqe widen. Oui WkGhindr-wirenaneve: coanconwising a tiie labels inibies EE 
Credit by amount of goods paid on said indebtedness -_--_-_- out 
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STATE OF ILLINOIS, 


Williamson County. { 


Joseph Waldron, being just duly sworn, upon his oath says that 
he is and and forabout ten years last past has been the owner in fee 
simple of the lands described in the above account; that on the Ist 
day of January, A. D. 1885, there became and was due him from 
the Carbondale Coal & Coke Company and its successor the afore- 

said sum of $40.00 as advance royalty on the aforesaid lease 
107 of said lands, less the amount paid him in goods by said 

comipany on said amount, to wit, the sum of $6.00, and that 
the balance of $33.34 is still due and uupaid after allowing all just 
credits, demands, and set-offs. 

This 15th day of July, A. D. 1885. 

JOSEPH WALDRON. 


STATE OF ILLINOIS, 
Williamson County. | 


The following aflidavit was subscribed and sworn to by Joseph 
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Waldron before me on this the 15th day of July, A. D. 1885. Wit- 
ness my hand and notarial seal. 
R. H. H. HAMPTON, 
[ SEAL. | Notary Public. 


(Indorsed of Filed July ys 1SS5. J. Jones, clerk. 


108 Exurpit “ I,” 
Exuipit | tro Prririon or HENDERSON ET AL. 


@ 7 ’ ~ 
CARTERVILLE, ILL., July 15, 1885. 


The Carbondale Coal & Coke Company to George T. Johnson & 
Francis M. Johnson, his wife, Dr. 


1885, January Ist: 

To advance royalty due and owing for the year 1884 by deed of 
covenant or mining lease (of the following-described lands), made by 
and between the said George T. Johnson and Francis M. Johnson, his 
wife, as parties of the first part, and the said Carbondale Cole & Coke 
Company, as party of the second part, and dated on the 15th day of 
March, A. D. 1873, leasing to said party of the second part for 
mining purposes the northeast quarter of the southwest quarter 
and the northwest quarter of the southeast quarter of section thirty- 
‘uur (34), in township eight (8) south and in range one (1) east of 
the third principal meridian, 120 acres, more or less: 

Advance royalty on said lease due and owing for A. D. 1884, 
$120.00, 


SraATE OF ILLINOIs, | 
Williamson County. | 


George T. Johnson, being duly sworn, upon his oath says that he 
and his wife, Francis M. Johnson, are the owners in fee simple of 
the lands deseribed in the foregoing account and have been such 

owners since the date of the aforesaid lease, tle interest of 
109 + Francis M. Johnson in said lands being her rights of dower 

and homestead, and that since the lst day of January last 
there has been and still is due them the aforesaid sum of one hun- 
dred and Lwenty dollars ($120.00) (as advance royalty on said lease) 
from said coal & coke company after allowing all just credits, de- 
mands, and set-offs. 

This the 15th day of July, A. D. 1885. 


GEORGE T. x JOHNSON. 


STATE OF ILLINOIS, | 
Williamson County. j 


The following affidavit was subscribed and sworn to by George T. 


48 W. HENDERSON ET AL. VS. C. C. & C. CO. ET AL. AND 


Johnson before me on this 15th day of July, A. D. 1885. Witness 
my hand and notarial seal. 
[ SEAL. | R. H. H. HAMPTON, 
Notary Public. 


(Indorsed:) Filed July 17, 1885. J. A. Jones, clerk. 


110 Exuipit “ K.” 
Exuipit K vo Prrirrion or HENDERSON RT AL. 
CARTEBVILLE, ILL., April 7, A. D. 1885. 


The Carbondale Coal & Coke Company to Catharine Waldron and 
David W. Waldron, Jr., Dr. 
1883. 

January Ist. To advance royalty due on lease or deed of covenant 
made by and between Catharine Waldron and 
others, as parties of the first part, and said Carbon- 
dale Coal & Coke Company, as party of the second 
part, dated on the 5th day of April, A. D. 1873, and 
leasing the west half of the northwest quarter of sec- 
tion three(3) and the northeast quarter of the north- 
east quarter of section four (4), in township nine (9) 
south and in range one (1) east of the third princi- 
pal meridian, containing 105 acres, more or less: 

For advance royalty due on said lease for A. 
00 


January Ist. To advance royalty due on same lease for A. 
D. 1883 | 5 O00 
1885. 
January Ist. 


Feb. ~ 20th. To interest, at 6 per cent., for 1 year & 50 
days on $105, due January Ist, 1883, and 
withheld by unreasonable and vexatious 
delay of payment } 

20th. ‘To interest, at 6 per cent., for one year & 50 
days on $105, due January Ist, 1854, with- 
held by unreasonable and vexatious delay 
SOE, cccouieen actus ewwtidiinien 


son” 
OOD 


STATE OF ILLINOIs, 
Williamson County. j 


Catharine Waldron and David W. Waldron, being first duly 

111 sworn, upon their oaths do say that they are owners in fee 
simple and tenants in common of the real estate divided in the 

above account and have been such owners since prior to the 1st day of 
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January, A. D. 188—; that the above amount for royalty is just, due, 


I and unpaid after allowing all just credits and set-offs; that the 
amount of interest is due and unpaid, and they believe the same to 
f be lawful and just. 
3 This 7th day of April, A. D. 1885. 
her 
CATHARINE x WALDRON. 
mark, 
DAVID W. x WALDRON. 


STATE OF ILLINOIS, } 
Williamson Co. 


[, k. H. H. Hampton, a notary public in and for said county and 
State, do hereby certify that on the 7th day of April, A. D. 1885, 
that the foregoing affidavit was signed and sworn to by the said 
Catharine Waldron and David W. Waldron before me, and that | 
administered to them the oath that the contents of said affidavit are 
true. 7 

Given under my hand and notarial seal of office on this 7th day 
of April, A. D. 1885. 


[SEAL. ] R. H. H. HAMPTON, 
Notary Public. 


(Indorsed a iled July es LSSO. J. A. Jones. clerk. 


112 Exuipit “ L.” 
iExuipit L to Peririon or HENDERSON ET AL. 


CARTERVILLE, ILL., Feb. 20, 1885. 


The Carbondale Coal & Coke Company to Tinsley Priddy & Sarah 
Priddy, his wife, Dr. 


1885, January Ist: : 
To advance royalty due and owing for the year A. D. 188- by 
deed of covenant (or mining lease) of the lands hereinafter described, 
made by and between the said Tinsley Priddy and Sarah Priddy, 
his wife, as parties of the first part, and the said Carbondale Coal & 
Coak Co., as party of the second part, and dated on the 8th day of 
March, A. D. 1873, leasing to the said party of the second part for 
mining purposes the northwest quarter of the southwest quarter 
and the southwest quarter of the southwest quarter and the south- 
+4 west quarter of the northwest quarter and the west half of the 
| southeast quarter of the southwest quarter of section thirty-four (54), 
in township eight (8) south and in range one (1) east of the third 
principal meridian, 140 acres, more or less: 
Advance royalty due thereon for A. D. 1584, $140.00. 
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STATE OF ILLINOIS, | 
Williamson Co. } 


Sarah Priddy, being first duly sworn, upon her oath says that she 
and her husband, Tinsley Priddy, were on and before the first day 
of January, A. D. 1885, and still are the owners in fee simple 

of the lands described in the foregoing account, the interest 

113 of said Sarah Priddy in said lands being her dower and home- 

stead rights therein; that the above amount is just and 

unpaid, and that the sum of one hundred and forty dollars is due 

them as advance royalty from the said Carbondale Coal & Coke 

Company after allowing all just credits, set-offs, and cross demands. 
This 13 day of April, A. D. 1885, witness his mark. 


SARAH x PRIDDY. 


Mura. 


R. H. H. HAMPTON. 


STATE OF ILLINOIS, | 
Williamson Co. j 


I, R. H. H. Hampton, a notary public in and for said county and 
State, hereby certify that the foregoing affidavit was subscribed and 
sworn to before me by Sarah Priddy on this the 13th day of April, 
A. D. 1885. 

Witness Iny hand and notarial seal, hereto affixed. 

[SEAI.. | R. H. H. HAMPTON, 
Notary Public 


Indorsed: Filed July 17, 1885. . J. A. Jones, clerk 


114 EXHibBi?T “ N.” 
ExuiBbit N to Peririon or HENDERSON ET AL. 


CARTERVILLE, ILL., Jan. 1, 1885 


To John W. Harrison, receiver of the Carbondale Coal & Coke 

Company. 

Sir: There is now due me.for rent or lease on southwest quar- 
ter of southeast quarter of section 33, township 8 south, of range 1, 
fourty dollars ($40) for the vear 1844, less the amount received at 
the company’s store, at Carterville, Ill., in goods, ete. I hereby de- 
nand payment of the amount due me for said rent as aforesaid, and 
if payment be not made within ten days from the date of this de- 
mand I shall claim a forfeiture in accordance with the terms of the 
lease heretofore given to you by me for minerals underlying said 
above-described real estate. ; 

Yours truly, JOSEPH WALDRON. 
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exurpir “ M.” 
kexuipit M tro Petition or HENDERSON ET AL. 
CARTERVILLE, Iu... Jan. 1. 1885. 


To John W. ITarrison, receiver of the Carbondale Coal & Coke 
Company. 


Sir: There is now due me for rent or | 
half of the southeast quarter of section 33, township 8, range 1 east, 
eighty dollars for the year 1884. I hereby demand payment 
115 ~=of the amount due me and for said rent as aforesaid, and if 
payment be not made within ten days from the date of this 
demand shall claim il forfeiture in accordance with the terms of 
the lease heretofore given to a. Ge Bryde n, pre sident of the Carbon- 
dale Coal & Coke Company, by me for the minerals underlying said 
above-described real estate. 


Yours truly, WILLIAM HENDERSON. 


(Indorsed :) Filed July 17, 1585. J. A. Jones, clerk. 


ease monev oh east one- 


Exuipir “QQ.” 


lexurpit O to PetTirIoN OF HENDERSON ET AL. 


STATE OF ILLINOIS, | 
Williamson f 0. J 


¥ William Llenderson, being duly sworn, Upon oath do Say that 
on the Ist day of January, A. D. 1885, | mailed at the post office in 
Carterville, in said Williamson {Co., two notices, of which the an- 
nexed notices are severally true COpies , that they were securely ell- 
closed 1D Sse pe rate sealed envelopes aud were each directed LO Mr. 
John W. Harrison, receiver of the Carbondale Coal & Coke Com- 
pany, at St. Louis, Mo. 

WILLIAM HENDERSON. 


Sworn and subscribed to before me this lst day of July, 1885. 
R. H. H. HAMPTON, 
SEAI Notary Public. 


Indorsed: Filed July uP 1885. J. A. Jones, clerk 
116 Exuisit “ P.” 
Exuipir P to Petirion or HENDERSON ET AL. 


CARTERVILLE, WILLIAMSON Country, ILL., Febr’y 2, 1885. 


‘To the Carbondale Coal & Coke Co., its successors, assigns, receiver, 
or other legal representatives : 
You and said company, and iis receiver through vou, are hereby 

notified that by virtue of il deed of covenant and I ase (commonly 

called a mining lease) made, signed, sealed, and delivered by and 
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between the undersigned, George T. Johnson and Francis M. John- 
son, his wife, as parties of the first part, and the Carbondale Coal & 
Coke C ompany,as party of the second part, dated and acknowledged 
on the 15th day of March, A. D. 1878, on the first day of January, 
A. D. 1885, there became and was due from the said Carbondale é' 
Coal & Coke Company, its successors and assigns, to the said George 
T. Johnson and Francis M. Johnson, his wife, the sum of one hun- 
dred and twenty dollars as advance royalty due on the said lands 
described in said deed, to wit, the northeast quarter of the south- 
west quarter and the southeast auarter of the northwest quarter and 
the northwest quarter of the southeast quarter of section thirty-four 
(34), in township (8) south and in range one (1) east, of the third 
principal meridian, situated in Williamson county, in the State of 

Illinois, containing 120 acres more or less; that the said sum 
117. = of one hundred and twenty dollars is still due and unpaid, 

and that said George T. Johnson and Francis M. Johnson, 
his wife, are still the owners of both the life estate and fee simple in 
said lands (the interest of said Francis M. Johnson in said lands 
being her dower and homestead rights therein), and are lawfully 
entitled to demand and to receive the said sum of $120.00 as advance 
royalty on said lands; that payment of said sum of one hundred 
and twenty dollars due as aforesaid as advance royalty on said lands 
is hereby demanded; and you are hereby notified that unless the 
sum be paid within ten days after you shall have received this de- 
mand the unde-signed will declare the rights of the Carbondale ; 
Coal & Coke Co., its successors or assigns, under and by virtue of 
said deed of covenant and lease forfeited and ended, and will there- 
after hold exclusive possession of said lands free of and discharged 
from all and every claim of the Carbondale Coal & Coke Co., its 
successors, assigns, or other legal representatives. 

GEORGE T. JOHNSON, 
FRANCIS M. JOHNSON, 
By JAMES M. WASHBURN, 
Their Attorney. 


Indorsed: Filed July 17, 1885. J. A. Jones, clerk. 


118 ExHiBit “ Q.” 
Exuipit Q To Petition oF HENDERSON ET AL. 


CARTERVILLE, WILLIAMSON Co., ILt., Feb. 2, A. D. 1885. 


The Carbondale Coal & Coke Company and its successors, assigns, 
receiver, or other legal representatives : 


You are hereby notified that by virtue of a deed of covenant and 
lease (commonly called a om lease) made, signed, sealed, and 
delivered by and between Catharine Waldron, widow of Henry 
Waldron, deceased ; Israel Waldron, and Mary Wal lron, and Cath- 
arine Waldron as guardian of Jacob, David, Martha, He ‘ory, and 
Catharine Waldron, “children and minor heirs of Henry Waldron, 
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deceased, as parties of the first part, and the Carbondale Coal & Coke 
Co., as party of the second part, dated and acknowledged on the 5th 
day of April, A. D. 1873, and the Ist day of January, A. D. 1883, on 
the Ist day of January, A. D. 1884, and on the Ist day of January, 
A. TD). 1885, respectively, there became and was due from the said 


Carbondale Coal & Coke Co., its suece ssors an d assigns, the sum of 


one h ee and five dollars on each of the three last-mentioned 
dates, or, taken together, the sum of three hundred and fifteen dol- 
lars, as aadvanes rovalty due on the lands described in said deed, to 
, the west half of the northwest quarter of section three 
119 ( >) ye the northeast quarter of northeast quarter of sec- 
tion four (4), in township nine (9) south, and in range one (1) 
east, of the third principal meridian, s iin ul ted in Williamson county, 
In the State of Illinois, containing 105 acres, —— or less: that on 
and ever since the said first day of January, A. D. 1883, the under- 
signed, Catharine Waldron and David W. Waldron, have been and 
still are the owners of the life estate and fee simple in said lands, 
and as such owners thay are lawfully entitled to demand and re- 
ceive the said sum of three hundre d and fifteen dollars due as afore- 
said; that payment of said sum of three hundred and fifteen dollars 
as advance royalty is hereby demanded; and you are hereby notified 
that unless the same be paid within ten days after you shall have 
received this demand the undersigned will declare the rights of said 
Carbondale Coal & Coke Co., its successors and peer to. in and to 
said land, under and by virtue of said deed of covenant and lease, 
forfeited and ended, and that they will thereafter hold exclusive 
possession of said lands, free of and discharged from all and every 
claim of the said Carbondale Coal & Coke Co., its successors, assigus, 
or other legal representatives. 
CATHARINE WALDRON, 
DAVID W. WALDRON, 
By JAMES M. WASHBURN, 
The uy Attorney. 


Indorsed : Filed July L7, LSS J. A. Jones, clerk 


120 Exuipit “ RR.’ 
Exutsit R to Petition oF HENDERSON ET AL. 
CARTERVILLE, WILLIAMSON Co., ILL., Feb’ry 2, 1885 


To the Carbondale Coal & Coke Company, its successors, assigns, re- 
ceiver, and other legal representatives : 


You are héreby notified that by virtue of a deed of covenant and 
lease (commonly called a mining lease) made, signed, sealed, and de- 
livered by and between the undersigned, Tinsley Priddy and Sarah 
Priddy, his wife, as parties of the first pari, and the Carbondale Coal 
& Coke Company, as party of the second part, dated and acknowl- 


ae 


edged on the Sth day of March, A. D. 18738, on the first day of 


January, A. D. 1885, there became and was due from the said Car- 


Bat 22" Qe Laie EE a gt (SR ABS 


Rs 
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boridale Coal & Coke Company, its successors and assigns, to the 

said Tinsley Priddy and Sarah Priddy, his wife, the sum of one 
hundred and forty dollars as advance royalty ‘due on the f following- 
described lands, being the same described in said deed of covenant 

and lease, to wit, the northwest quarter of the southwest quarter 
cymes gan Fat the southwest quarter and the south- 

west quarter ol the northwest quarter and the west half of the 
southeast quarter ol f the south west quarter ol section thirty- four (54), 

in township (8) south, and in range one (1) east, of the third prinei- | 

pal meridian, situated in Williamson county, in the State of . 


]21 [llinois, containing 140 acres, more or less; that the said sum 
of one hundred and forty dollars is still due and unpaid, and 
the said ‘Tinsley Priddy and Sarah Fr ser wife, are still the 
owners of both the life estate and the Ce simple in said Jands (the 
interest of said Sarah Priddy in said vw being her dower and 
homestead rights therein), and are lawfully entitled to demand and 
receive the said sum of $140 00 as advance royalty on said lands; 
that payment of one hundred and forty dollars due as advance roy- 
alty on said Jands is hereby demanded ; and you are hereby notified 
that unless the same be paid within ten days after you shall have 
received this demand the unders lgned will declare the rights of the 
Carbondale Coal & Coke Co., its suecessors and assigns, under and 
- virtue of said deed of covenant and lease, forfeited and end d, 
and will thereafter hold exclusive possesslon of said lands free of and 
discharged from all and every claim of said Carbondale Coal & Coke 
Company, its successors, assigns, or other legal representatives. 
(Signed) TINSLEY PRIDDY, 
SARAH PRIDDY, 
By JAMES M. WASHBURN 


T] i¢ 17° Atlori tj 


Indorsed: Filed July 17, 1885. J. A. Jones, clerk 


122 MXHIBIT “SS.” 
Exuibir S to PETITION OF HENDERSON ET AI 


STATE OF ILLINOIS, | 
Williamson Co. j 


James M. Washburn, being just dul sw ri, upon his oath says 
that on the 2nd day of February, A. D. 185 5, he mailed at the post 
office in Carterville, Williamson county and State of Illinois, three 
notices, of which those hereto annexed are severally true copies ; 
that they were securely sealed in one envelope and addressed or 
directed to Mr. John W. Harrison, St. Louis, Mo., and sent as a reg- 
istered letter; that in a day or two afterward he received from the 
postmaster at Carterville the return registry receipt, which is also 
hereto attached. 

July 10th, 1885. 


). 


JAMES W. WASHBURN 
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STATE OF ILLINOIS, | 


rey? ’ 
Williamson Co.- | 


| hereby certify that the ar affidavit was subscribed and 
Ssworh to by James \\ : Wa hburn before me on this the 10th day of 
July, A |) ISS5. 


Witness mv hand and seal of office affi 


_— 
- 
nd 


J. C. JACKSON, 
SEKAI | County f ler] 


Regis ry Ri Lurn Receipt 
Sent eb. Z. | SSH 


veg. No. 43, from post office at Carterville, Ill. 
eg. letter addressed to John W. Harrison, St. Louis, Mo. 
After obtaining receipt below the postmaster will mail this card, 
thout cover and without postage, to address on the other side. 
Received the above-described regist ered lett 

Sender's name on the . other side. id : 
Sion on the dotted lines to the right. | lohn W. Harrison, 
ien delivery 1s made to other than chaise :) ane ee meee 
Lhe name of both addressee and r M. Pi lerce. 


i 
mniniat :, a J} er er wees oe eee eee ome-= 
recipient must appear. 
| 


When the registered letter or parcel accompanying this ecard is 
delivered the postmaster will require signature to the receipt on the 


other side, also on his record of registered deliveries, and mail this 
ird without cover to address below. 
A penalty of $300 is fixed by law for using this card for other 


— 


than oflicial business. 
Post Othce Department. Stamp here name of post 
Othecial business. Post othe at St. Louis, Mo. 
Return to — office and date of delivery 
Name of sender, J. M. Washburn. 
= Street and number or post-oflice box — 


Post office at Carterville, county of Williamson, State of II. 
I ndorsed Miled July 17, LSSo. J. A. Jones, clerk. 


124 And afterwards, to wit, on the 6th day of August, A. D. 

SSD. Came the receiver of said Carbondal: Coal and Coke 
Company, by William J. Allen, his solicitor, and filed in the office 
of the cler! K OF said court in) said Cause his answer to the petition of 
William Henderson et a/.; which said answer is in the words and 
figures as follows, to wit: 
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Answer of Rece ve r to Petition of Wm. Henderson et al. 


[Inited States Cireuit Court. Southern District of Illinois. June 
Term, A. D. 1885. 


SamueEt M. Dopp et al., Complainants, ) 
Us 


CARBONDALE CoaL AND CoKE Company, Defendants. 


[In the matter of the intervening petitions of C.and M. Waldron, 
George T. Johnson and Frances, his wife; William Henderson, 
Joseph Waldron, and others. 


The answer of John W. Harrison, receiver of the Carbondale Coal 
and Coke Company, to the intervening petition of the above- 
named parties. 

This respondent, for answer to said petition or to so much and 
such parts thereof as he deems it advisable to make answer unto, 
answering, says— 

That the Carbondale Coal and Coke Company at various times 
accepted leases from various parties for coal under various tracts of 
land in Williamson county, [llinois,in the neighborhood of Carter- 

ville, and at different times paid large sums of money,amount- 

125 ing in the aggregate to about $12,016.24, to different persons 

claiming ownership, title, or possession of said leased prem- 
ises ; that by death, alienation, mortgage, and otherwise, to respond- 
ent not fully known, — portions or all of said lands so leased to said 
coal and coke company the title thereto has become so obscure 
that respondent has been and is in doubt as to the lawful holders of 
said respective leases and may not, as he is advised, without risk, 
pay any sum or sums so claimed to be due upon the said several 
leases until the respective rights of all parties in anywise con- 
nected therewith shall have been passed upon by this honorable 
court. 

And respondent further represents that by the payment upon the 
part of the said Carbondale Coal and Coke Company to the alleged 
lessors, to wit, William Henderson, Nancy Priddy, George T. John- 
son, Catherine Waldron, for herself and sundry unknown heirs; 
Joseph Waldron, Sarah Priddy, and all the heirs of Tinsley Priddy, 
whether minors or otherwise; W. E. Sizemore, Parham Carter, 
Elijah Peterson, George McNeal, Henry Phillips, H. W. Walker, 
the heirs of Wm. Tally, and others, at various times and in various 
amounts as aforesaid for a long series of years, without ever having 
mined a pound of coal under any of said leases or upon any of the 
premises claimed by any of the said intervening petitioners, said 
corporation acquired valuable equitable interests in said premises, 
the aggregate of the payments in many instances exceeding in 
amount the value of the entire fee of the tract, including surface as 
well as coal privileges. 

And respondent further states that while said Carbondale Coal and 
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Coke Company has never enjoyed any advantage as yet under any 

or either of said leases mentioned in said intervening petition 
126 and has never interfered, directly or indirectly, with the prem- 

ises in said intervening petition described and has contented 
itself in the past ten vears with simply paying to those claiming to 
rightfully hold the same the leasehold rate of one dollar per acre 
per annum, yet said leasehold rights so acquired and which have 
been maintained at such heavy expense may and probably will in 
the near future be absolutely necessary to said Carbondale Coal and 
Coke Company and really add very largely to its value. Were all 
of said leases to-day declared by your honor forfeited and all rights 
of the Carbondale Coal and Coke Company thereunder destroved 
said corporation would receive a very severe blow thereby and its 
stock be rendered well nigh worthless. Should such coal privileges 
as are described in said several leases fall into the hands or be secured 
by a hostile or rival coal company the Carbondale Coal and Coke 
Company would be most seriously embarrassed and its property ren- 
dered almost valueless. This view of the condition of matters 
brought up by said intervening petition your respondent has reached 
after anxious investigation since the filing of said intervening peti- 
tion and deems it his duty to emphasize the fact in bringing it to 
the court’s knowledge that the property placed in his possession by 
the court will be almost destroyed in value should said leases be de- 
clared forfeited and all rights intended to be secured to the Carbon- 
dale Coal and Coke Company by its several leasehold contracts and 
large annua: payments thereunder destroyed. 

And respondent further states that he at no time heretofore has 

had any order from this honorable court to pay said lessors 
127. ~=or any or either of them or any one claiming to hold under 

either of said leases any sum or sums of money as rental, and 
that no application for any such order, so far as he knows or has 
ever been informed, has been made to this court nor had he any 
power or authority without such order of court, as he is advised by 
his counsel, to wake any such payment.’ 

And respondent further states, upon information and belief, that 
by long-established custom the payment required to be made on the 
date named in said leases has been charged generally to the latter 
part of December, and that the lessors have been in the habit of 
waiving the exacting condition of forfeiture and accepting the lease- 
hold rates in December aforesaid, and in many instances, when the 
same were not paid in December, of bringing suits before justices of 
the peace against said Carbondale Coal and Coke Company and col- 
lecting the same due. 

And respondent further states that notwithstanding there were 
frequent defaults upon the part of said Carbondale Coal and Coke 
Company to pay the annual rent on said leases at the date respect- 
ively fixed therein, yet no effort on the part of any of said lessors 
or persons claiming under them was ever made, so far as respond- 
ent has been informed, to have said leases or any of them declared 
forfeited until said property passed into the hands of respondent by 
order of court. 
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And respondent further states that on the 16th day of October, 
A. D. 1884, this honorable court ordered that your receiver issue 
$25,000.00 of receiver’s certificates, to be known as “ firsts,” and later, 

to wit, on the 18th of November, 1884, $9,610.95, to be known 
128 as “seconds,” and later, to wit,on the 10th day of January, 

A. D. 1885, the sum of $12,175.82, to be known as “ thirds,” 
and finally, to wit, on the 13th of May, 1885, your honor author- 
ized the issuance of $25,000.00 of receiver’s certificates to provide 
for the payment of said certificates known as “ firsts,” and that each 
and every one of said orders was made before the filing of said peti- 
tion; that by the terms of said order of October 16th, 1884, said cer- 
tificates denominated “ firsts” are made a paramount lien and charge 
against the property, income, and estate of the Carbondale Coal and 
Coke Company in the hands of said receiver, and that said leased 
lands were then in the possession, custody, charge, and control of 
your receiver, and that various parties were induced, by reason of 
the valuable franchises, rights, and privileges in said leases, as well 
as by reason of the already accrued and still accruing equities to 
said Carbondale Coal and Coke Company by its payment of the 
large sums of money on said leases aforesaid, to wit, $12,016.24, to 
become purchasers of said receiver’s certificates denominated “ firsts,’ 
avd that like considerations operated in inducing the purchase of 
each of the other series of certificates now held by various parties. 

And respondent begs leave to further state that prior te the first 
day of January, A. D. 1884, the Carbondale Coal and Coke Com- 
pany issued its first-mortgage bonds for the sum of $50,000.00, con- 
veying as security therefor by mortgage deed to W m. I. Burr, as 
trustee, all and singular its property in Williamson county, Illinois, 
including its leases of the coal under the land of intervening peti- 

tioners, and that various persons were induced by reason of 
129 the valuable franchises granted by petitioners and others to 

become purchasers for value of said bonds; and respondent 
suggests, in order that no Injustice be done to the holders of said 
bonds, that the y have an op portunity to protect themselves by the 
payment of any rents or royalties which of right ought to be paid to in- 
tervening cmeeseag rs, and, to this end, that the said William E. Burr 
isa proper part vy to said intervening petition ; that he should have 
notice in order to elect whether to advance any money due inter- 
vening petitioners or obtain an order upon your receiver for its 
payment. 

And your receiver further answers and states that in view of the 
obscurity and doubt as to the respective rights of the intervening pe- 
titioners under said respective leases and of what sum or sums may 
have been paid by the said Carbondale Coal and Coke Company on 
said several leases and of the equitable and legal rights of said cor- 
poration in the premises the said intervening petition and all mat- 
ters involved therein be referred to one of the masters of this court, 
with direction that he hear evidence and find and report upon the 
question of the rights of said several intervening petition-s under 
said leases, the character of title held by them respectively ; the 
amoynt due, if any, from said Carbondale Coal and Coke Company ; 
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the extent to which said several lessors or those under whom they 
may severally claim have waived, and by what means, the right of 
strict forfeiture; whether said sums so found to be due, if any, shall 
be paid by your receiver or by said trustee, and, if at all, when. 

And your respondent, further answering, says that there is no rea- 

son which he has been able to ascertain In justice, equity, or 
150s right why intervening petitioners or either or any of therm 

should have a declaration or decree of this honorable court 
of forfeiture against the Carbondale Coal and Coke Company under 
said leases; that there has been no laches on its part nor injury suf- 
fered by petitioners, and respondent has been led to believe that 
petitioners are not making their present harsh and inequitable de- 
mand against said corporation voluntarily, but have been influenced 
largely thereto by outside, hostile, and would-be competing corpora- 
tions, desirous of embarrassing the operations of the said Carbon- 
dale Coal and Coke Company, of respondent as its receiver, and of 
destroying the value of its corporate property and franchises, hoping, 
in the event of said leases being declared forfeited, to secure new 
leases from petitioners to the same identical privileges and coal ad- 
vantages now held by said Carbondale Coal and Coke Company 
under said leases; and, finally, respondent avows his willingness 
to carry out any order of this honorable court necessary to have 
maintained in their full force and validity the said several leases 
in said intervening petition mentioned. 

And now, having answered said intervening petition or so much 
and such parts thereof as he is advised it is material for him to 
make answer unto, respondent prays to be dismissed with reasonable 
costs and charges therefor. 

JOHN W. HARRISON, 


. . ’ ; ; . 4 9 
Receiver oO} ( arbond ule f nal iX Coke f OCitpiet7i 


W. J. ALLEN, Solicitor. 
(Indorsed:) Filed August 6, 1885. J. A. Jones, clerk. 


13] And afterwards, to wit, on the second day of September, 

in the vear last aforesaid, came the petitioners, by their so- 
licitors, and filed in the ofhice of the clerk of said court in said cause 
their exceptions to answer of John W. Harrison, receiver; which 
said exceptions are in the words and figures as follows, to wit 
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Exceptions to Answer of Receiver to Petition of William Henderson et al. 


United States Circuit Court, Southern District of Illinois. June 
‘Term, 1885. 


SAMUEL M. Dopp } 
US, 


CARBONDALE COAL & CokE COMPANY. j 


In the matter of the intervening petition of C. and M. Waldron, 
George I. Johnson and Frances, his wife; William Henderson, 


Joseph Waldron, et al. 


Exceptions taken by the said intervenors to the answer of John W. 
Harrison, receiver of the Carbondale Coal & Coke Company, to 
said petition. 


First. For that said receiver does not set forth that by death, 
alienation, mortgage, or otherwise the title has become obscure as 
to any of the leaseholds mentioned in the said intervening petitions. 

Second. For that it constitutes no good reason in law or equity 
why the prayer of the intervenors should not be granted if it be 
true that the Carbondale Coal & Coke Company has “in many in- 
stances made payments exceeding in amount the entire fee of the 

tract, including surface as well as coal privilege;” or if it be 
132 true that said Carbondale Coal & Coke Company “has never 

enjoyed any advantage as yet under any or either of said leases 
mentioned in said intervening petition ;” or if it be true “that said 
leasehold rights may and probably will, in the near future, be abso- 
lutely necessary to said Carbondale Coal & Coke Company and really 
add very largely to its value;” or if it be true “that the forfeiture 
of said leases would result in a very serious blow to said corporation 
and render its stock well nigh worthless and render its property 
well nigh valueless ;” or if it be true “that the property placed in 
the hands of said receiver would almost be destroyed in value should 
said leases be declared forfeited;” or if it be true “ that no order of 
this court has been made for the payment of the rentals called for 
by said leases;” or if it be true “ that said Carbondale Coal and Coke 
Company has heretofore been in default regarding payments of said 
rentals and suits have been brought there for: ;” or if it be true that 
prior to the utter bankruptcy of said Carbondale Coal & Coke Com- 
pany intervenors indulged said corporation regarding rental pay- 
ments. 

Third. For that it constitutes no good th in law or equity 
why the prayer of the intervenors should not | ye granted if it be true 
that parties were induced to purchase receiver’s certificates by reason 
of the said leasehold interests. On the other band, if it is truae—if 
such is the fact—said receiver should have protected said leaseholds 
from forfeiture by prompt payment of said rentals. 

Fourth. For that it constitutes no good reason in law or in equity 
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why the prayer of the intervenors should not be granted if it 
153 be true that said leases constituted 2 aa t of the security of said 

first mortgage of said Carbondale Coal and Coke Company, 
and that the purchasers of the bonds secured by said mortgage were 
induced by such leases to purchase the same; or if it be true that 
intervenors are not making their present detnand “ voluntarily, but 
have been influenced largely thereto by outside, hostile, and would- 
be competing corporations and combinations.” 

In all of which particulars the said intervenors except to the an- 
swer of said receiver as evasive, imperfect, and insufficient, and 
humbly pray that said receiver may be compelled to put in a full 
and sufficient answer to their said petition. 

W. W. BARR anpb 
J. Me. WASHBURNE, 
Altorneys for Petition rs. 


(Endorsed :) Filed September 2nd, 1885. J. A. Jones, clerk. 


lod And afterwards, to wit, on Tuesday, the fifteenth day of 

September, at the June term of said court and year last afore- 
said, the following proceedings were had in said court on the inter- 
vening petition of William Henderson and others and entered of 
record in the words and figures —, to wit 


Decree , kent re d Ne ple mb ? Ld. | S85. 


SamueLt M. Dopp, James G. Brown, Sytvesrer UH. 
Laflin, Edwin Harrison, George A. Madill, John J. 
O’Fallon, and Andrew C. Bryden 

is. : 

Tue CARBONDALE CoaL AND Coke Company, JAMes ©. | 
Bryden, Margaret Bryden, Administratrix of the | 
Estate of William Bryden, Deceased, and Charles | 
Miller and William E. Burr, Trustees. } 


OO CS 


iq uity. 


On the joint intervening petition filed July 17th, 1885, of William 
Henderson, Joseph Waldron, George T. Jolinson, Catherine Wal- 
dron, Daniel Waldron, Jr., Henry Waldron, and Catherine Wal- 

dron, Jr., the last named being a minor, by Catherine Waldron, 

135 her guardian, and Sarah Priddy, widow and administratrix 

of Tinsley Priddy, deceased; Pettus Priddy, Burke Priddy, 
Elizabeth Ennis, formerly Elizabeth Priddy; Amanda Griffith, 
formerly Amanda Priddy; Mary Walker, formerly Mary Priddy ; 
Catherine McCree, formerly Catherine Priddy; Abraham Priddy 
and Ida Priddy, the two last named being minors, without guard- 
lans, by Sari ah P riddy, their mother and next frie nd. children and 
heirs-at- law of Tinsley Priddy, deceased. 


And now, on this 15th day of September, 1885, come the parties 
to the interv ening petition, by their counsel, and also the parties to 
the principal case and the receiver, by their counsel, and submit to 
the court the questions arising on said intervening petition, on the 


; 
' 
ji 
; 
| 
i} 
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petition, and the accompanying exhibits and the answer of the peti- 
tioner- thereto. 

And the court, having heard and considered the same as well as 
the arguments of counsel thereon, and being sufficiently advised in 
the premises, doth order and decree that the prayer of the petitioners 
be granted, and that the leases in question, which are set forth at 
large in the petition, are hereby declared forfeited and null and 
void. 

36 Then, afterwards, to wit, on the twenty-third day of Sep- 
tember, in the year last aforesaid, came the Carbondale Coal 
and Coke Company, by its solicitor, William J. Allen, Esq.,and filed 
in the office of the clerk of said court in said cause a motion for the 
modification of the decree rendered on said intervening petition. 

Which said motion is in the words and figures as follows, to 

wit: 


Motion of Carbondale Coal & Coke Company lo Modify Decree. 


United States Circuit Court, Southern District of Illinois. 


In the Matter of the Intervening Petition of Wm. HrEnpersoy, ) 
JOSEPH WaALDpDRON, ef al. | 

vs. 
CARBONDALE CoaL & COKE Co. 


And now comes the said Carbondale Coal & Coke Company, by 
Wim. J. Allen, its attorney, and moves the court to modify the decree 
lately rendered herein and offers to specify in writing or advance 

orally the reasons why said decree should be so modified, 
137 =avowing in this motion, as in the answer to said intervening 

petition, the willingness and readiness of said defendant, Car- 
bondale Coal & Coke Company, to pay any indebtedness due said 
intervening petitioner- when such sum shall be so found due 
them, &e. 

WILLIAM J. ALLEN, 
Alt’y for Carbondale Coal & Coke Company. 


(Indorsed :) Filed September 23, 1885. J. A. Jones, clerk. 


Now, afterwards, to wit, on the twenty-fifth day of September, in 
year last aforesaid, came the receiver of tle Carbondale Coal and 
Coke Company, by William J. Allen, Esq., his solicitor, and filed in 
the office of the clerk of said court in said cause a petition for a 
rehearing in the matter of the intervening petition of William Hen- 
derson and others; which said petition is In the words and figures as 
follows, to wit: 


~ 


4 
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138 Petition of R. ceiver for il Re hue aring. 
SAMUEL M. Dopp e al. | 
vs. 
‘| Hike (CARBONDALE COAL AND COKE Co. ef al, 


Joint Intervening Petition of Witt1amM HeNprErRsSON ef al. q 


Us. 


Joun W. Harrison, Receiver, «c., ef al. 


To the hon. the judges of the circuit court of the U.S. for south- 

ern district of IIl.: 

Your petitioner, John W. Harrison, receiver of the Carbondale 
Coal and Coke Co., respectively represents that on the 15th day of 
September inst.a decree was passed in the foregoing case, in accord- 
ance with the prayer of the petitioner, declaring the leases set forth 
at large in said petition forfeited and null and void. 

Your receiver respectfully states that said decree was a great sur- 
prise to him and will have a most depressing and serious effect 
upon the property of the Carbondale Coal & Coke Co., rendering 
its bonds and stock almost valueless. Your receiver did not sup- 

pose he was in default in the payment of rent under said 
159 leases. He did not in fact know who were the parties really 

in interest, nor did he suppose he had the right without the 
order of this court to pay out money to persons claiming money 
due them. 

Receiver further states that said leases covered coal lands and 
mines c and of great value to said corporation ; that he was 
making preparation to sink a shaft and open tp said coal mines 
mentioned in said intervening petition and is now, withth the au- 
thority for that purpose from this court, which he hopes to obtain, 
about ready to commence work on opening said new shaft and ex- 
pect- to mine large quantities of coal therefrom. 

Receiver states that said decree was passed without notice to the 
trustees for the bondholders, who desire to answer the intervening 
petition and show cause why it should not be granted. In view of 
the great importance of the decree and the serious effect it will have 
upon the property in receiver's hands and the almost certain de- 
struction of said interests, receiver prays for a rehearing of the mat- 
ter covered by said decree, and that he be again heard as well as 
the trustees aforesaid ; and will ever pray, &c. 

JOHN W. HARRISON, Reece bver, 
By WM. J. ALLEN, J/Tis Sol. 


(Indorsed :) Filed September 25, 1885. J. A. Jones, clerk. 


140 And afterwards, to wit, on Friday, the twenty-fifth day of 

September, at the June term of said court and year last afore- 
said, the following further proceedings were had in said court on 
said intervening petition of William Henderson et al. in said cause 
and entered of record, to wit: 


64 W. HENDERSON ET AL. VS. C. C. & C. CO. ET Al. AND 


Order Allowing a Rehearing on Petition of Henderson et al. 


SAMUEL M. Dopp ef al. 
US. In Chancery. 
CARBONDALE CoAL & COKE ComMPANY et al. 


And now, on this twenty-fifth day of September, 1885, comes the 
receiver in this cause and presents his petition praying for a rehear- 
ing on the intervening petition of William He nderson and others, x 
on which a decree was entered on the 15th instant; and the court, 
on consideration, doth order and decree that a rehearing be granted, 
the same to be heard by a full bench. 


Then, afterwards, to wit, on the twentieth day of October, 
141 ~=in the June term of said court, in the year last aforesaid, the - | 
following proceedings were had in said court in said cause 
and entered of record, to wit: 


Leave to Wm. EF. Burr to File NX Bill. 


SAMUEL M. Dopp et al. 
v. fn Chancery. 
CARBONDALE CoAL AND Coke Company et al. } 


On motion of William E. Burr, by Messrs. James and Charles S. + & 
Taussig, his solicitors, leave is granted him to file a cross-bill herein 
making John W. Harrison, the receiver in this cause, defendant 
thereto. 


— afterwards, to wit, on said twentieth day of October, in the 

‘ last aforesaid, came William KE. Burr, by Messrs. James and 

( th: shad S. Taussig, his solicitors, and filed in the clerk’s office of said 

court his cross-bill in said original cause; which said cross-bill is in 
the words and figures following, to wit: 


142 Cross- Bill oj Wm. EF. Burr. 
In the Cireuit Court of the United States for the Southern District 
of Illinois. 


Cross-bill. 


To the honorable the judges of the circuit court of the United States 
for said district: 
William E. Burr, residing in the city of St: Louis, in the State of 
Missouri, and a citizen of said city and State, brings this his bill 
against the Carbondale Coal and Coke Company, a corporation 
organized and existing under the laws of the State of Illinois and 
having its chief office ‘and place of business in the city of Carbon- 
dale, county of Jackson and State of Illinois; against James C. Bry- 
den and M: argaret Bryden, administratrix of the estate of William 
Bryden, deceased, residents and citizens of the State of Illinois, and ~ 
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against Samuel M. Dodd, James G. Brown, Sylvester H. Laflin, Ed- 
win Harrison, George A. Madill, John J. O'Fallon, Andrew C. Bry- 
den, and John W. Harrison, residing in the city of St. Louis, in the 
State of Missouri, and citizens of said State. 

And your orator complains and says that the said Carbondale 

Coal and Coke Company is a coal-mining, coke-producing, and busi- 

ness corporation organized and existing under and pursuant 
145 ‘to the laws of Illinois; that said corporation was organized as 

& mining corporation, with the power to lease coal lands, to 
mine and sell coal, to manufacture and sell coke, and to purchase 
lands for mineral purposes; that in pursuance of such authority 
said corporation had from time to time acquired real estate, lease- 
hold estates, and other property in the State of Illinois, and has 
erected thereon improvements appropriate for conducting the busi- 
ness which it was authorized to transact. 

Your orator further shows that the said Carbondale Coal and 
Coke Company, being thereunto duly authorized and empowered, 
did, on or about the fifth day of April, LS78, sign, seal, execute, 
acknowledge, and deliver its certain indenture or trust deed (a copy 
of which is hereto annexed, marked Exhibit A, and is prayed to be 
taken as part hereof) unto your orator, William E. Burr, as trustee, 
for the uses and purposes in said conveyance at large set forth, con- 
veving and transferring unto your orator the following-described 
real estate and leasehold estates, to wit: 

first group of lands.—The following tracts of land, situated in 
Williamson county, State of Illinois, viz 

First. The northwest quarter of the northwest quarter of section 
eleven, township nine south, range one east, of the third principal 
meridian, and also one square acre out of the southeast corner of the 
southwest quarter of the southwest quarter of section two of said 
township ard range, being one square acre in the said corner of said 

quarter section conveyed to said company by deed of Chap- 
144 man and others, dated twenty-ninth day of October, A. D. 

1872, and recorded in the recorder’s office of said Williamson 
county in Book Z, page 552, said tract containing forty-one acres; 
also 

Second. A certain tract of land in the town of Carterville, in said 
county, thus described, to wit: Commencing fifty feet south of the 
southeast corner of block number eleven of said town, running 
thence west one hundred feet, thence north to the place of begin- 
ning, being the same property conveyed to said company by Chap- 
man and wife by deed dated January Ist, A. D. 1875, and recorded 
in said recorder’s office in Book Number 5, page 269. 

Third. The southwest quarter of the northwest quarter and the 
south half of the northwest quarter of section two, in township nine 
south, of range one east, of the third principal meridian, containing 
one hundred and twenty acres, more or less, and being the same 
land conveyed to said company by the Grand Tower Mining, Manu- 
facturing and Transportation Company by deed dated March eighth, 
A. D. 1873, and recorded in said recorder’s office in Book Number 1, 
page 307. 

J—247 
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Fourth. A parcel of land in the county of Williamson, State of 
[llinois, described thus: Beginning at the southwest corner of the 
ast half of the northwest quarter of the southwest quarter of section 
two (the same being now owned by Laban Carter), thence west on 
a parallel line with the section line to the centre of the railroad 
switch; thence northeasterly along said railroad switch to the west 
line of Laban Carter’s land, as herein described ; thence south 
145 along said line to the place of beginning, containing one-half 
acre, more or less, and being a part of the west half of the 
northwest quarter of the southwest quarter of section two (2), town- . 
ship nine (9) south, range one (1) east, of the third principal merid- 
lan, excepting and reserving therefrom all the coal underlying said 
piece of land, the same having been already conveyed by lease to 
the Carbondale Coal and Coke Company, and being the same land 
conveyed to said company by Mary Onley by deed dated 28th day 
of April, A. D. 1877, and recorded in said recorder’s office in Book 8, 
page 383; and for the same consideration hereinbefore recited said 
Carbondale Coal and Coke Company by these presents further bar- 
gains and-sells, conveys and confirms, to said William E. Burr the 
following-described property, to wit: 
Second group of lands.—All the following-named leaseholds and 
mining rights and exclusive privileges in and to lands in the said 
county of Williamson, State of Illinois, namely : 


First. A lease of coal and mining rights in and to the west half , 
of the northwest quarter of section two and the northeast quarter of - 


southeast quarter of section three, in township nine south, range one 
vast, of the third principal meridian, containing fifty-three acres, 
said lease being made. by Mary Onley and Martina Onley to said 
company, dated March twenty-first, A. D. 1871, and recorded in said 
recorder’s office in Book 7, page 204. 

Second. A lease of coal and mining rights in and to the southeast 

quarter of the northwest quarter of section three, township nine south, 
of range one east, of the third principal meridian, containing 

146 __ thirty-five acres, said lease being made by Joseph T. Williams 
and wife to said company, dated March eighteenth, A. D. 1871, 

and recorded in said recorder’s office in Book One (1), page 320. 

Third. A lease of coal and mining rights in and to the southeast 
quarter of the southeast quarter of section three, township nine 
south, of range one east, of the third principal meridian, contain- 
ing forty acres, said lease being made by George M. McNeill and 
wife to said company, dated March twenty-first, A. D. 1871, and re- 
corded in said recorder’s office in Book One (1), page 338. 

Fourth. A lease of coal and mining rights in and to the northeast 
quarter of the northwest quarter and the northwest quarter of the 
northeast quarter of section two, township nine south, of range one 
east, of the third principal meridian, containing seventy acres, more 
or less, said lease being made by Elizah Peterson and wife to said 
company, dated March 18th, A. D. 1871, and recorded in said re- 
corder’s office in Book 7, page 65. 

Fifth. A lease of coal and mining rights in and to the west half 
of the northwest quarter of section three and the northeast quarter 
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of northeast quarter of section four, township nine south, of range 
one east, of the third principal meridian, containing one hundred 
and five acres, more or less, said lease being made by Catharine 
Waldron and others to said company, dated March eighteenth, 
A. D. 1871, and recorded in said recorder’s office in Book One (1), 
page 325. 
Sixth. A lease of coal and mining rights in and to the north- 
east quarter of the southwest quarter and southeast quarter 
147 ~=of the northwest quarter and the northwest quarter of the 


7 southeast quarter of section thirty-four, township eight south, 
of range one east, of the third principal meridian, containing 120 
acres, nore or less, said lease being made by George I. Johnson and 
wife to said company, dated Mareh 28th, A. D. 1871, and recorded 
in said recorder’s office in Book 1, page 317. 

Seventh. A lease of coal and mining rights in and to the east half 
of the southwest quarter of the southwest quarter of section two, 
township nine south, of range one east, of the third principal me- 
ridian, containing 19 acres, more or less, said lease being made by 
Andrew Jackson and wife to said company, dated March 25, 
A. D. 1871, and recorded in said recorder’s office in Book 1, page 
DoD. 

Kighth. A lease of coal and mining rights in and to the ‘south- 

; west quarter of the southeast quarter of section thirty-three, town- 

glee ship 8 south, of range — east, of the third principal meridian, con- 

- taining 40 acres, more or less, said lease being made by Joseph 


Waldron and wife to said company, dated March 25, A. D. 1871, 
and recorded in said recorder’s office in book 1, page 331. 

Ninth. A lease of coal and mining rights — to the southwest 
quarter of the southeast quarter and the east half of the southeast 
quarter of the southwest quarter of section 54, township 8 south, of 
range one east, of the third principal meridian, containing sixty 
acres, more or less,said lease being made by Parham Carter and wife to 
said company, dated March 18, A. D. 1871, and recorded in said 
recorder’s office in Book 1, page 276. 

Tenth. A lease of coal and mining rights in and to the 
148 northwest quarter of the southwest quarter and the southwest 
quarter of the southwest quarter and the southwest quarter 
of the northwest quarter and the west half of the southeast quarter 
+... of the southwest quarter of section thirty-four, township eight south, 
of range one east, of the third principal meridian, containing one 
hundred and forty acres, more or less, said lease being made by 
Finsley Priddy and wife to said company, dated March 18, A. D. 
1871, and recorded in said recorder’s office in Book 1, page 310. 

Eleventh. A lease of coal and mining rights in and to the east 
half of the southwest quarter and the east half of the northwest 
quarter of the southwest quarter and the west half of the south- 
west quarter of the southwest quarter of section two, township nine 

| south, of range one east, of the third principal meridian, containing 
120 acres, more or less, said lease being made by Laban Carter and 
wife to said company, dated March 18, A. D. 1871, and recorded 
iu said recorder’s office in Book 1, page 300. 
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Twelfth. A lease of coal and mining rights in and to the east half 
of the southeast quarter of section 33, township 8 south, of range 1 
east, of the third principal meridian, containing 80 acres, more or 
less, said lease being made by Nancy Priddy to said company, dated 
March 18, A. D. 1871, and recorded in said recorder’s office in 
Book 1, page 328. 

Thirteenth. A lease of coal and mining rights in and to the south- 

west quarter of the northeast quarter and the northeast 
149 quarter of the southwest quarter and the northwest quarter of 

the southeast quarter of section 33, township 8 south, of range 
one east, of the third principal meridian, containing 120 acres, said 
lease being made by William Tally and wife to said company, dated 
March 26, A. D. 1871, and recorded in said recorder’s office in 
Book 1, page 544. 

Fourteenth. A lease of coal and mining rights in and to the north 
half of the northeast quarter of section three and the northwest 
quarter of the northwest quarter of section two, township nine south, 
and the southeast quarter of the southeast quarter of section thirty- 
four and a part of the southwest quarter of the southwest quarter of 
section thirty-five, township eight south, all of range one east, of the 
third principal meridian, containing one hundred and fifty-seven 
acres, more or less, said lease being made by William E. Sizemore 
and wife to said company, dated March 20th, A. D. 1871, and re- 
corded in said recorder’s oftice in Book 1, page 336; and, further- 
more, said Carbondale Coal and Coke Company, for the considera- 
tions hereinbefore recited, further assigns, transfers, sells, and con- 
veys to said William E. Burr all the mine openings, mining ma- 
chinery, tracks, switches, dump, and coke ovens of said company 
now upon the property hereinbefore described; to have and to hold 
the same, with all the rights, privileges, and appurtenances there- 
unto belonging or in anywise appertaining. 

Your orator further shows that said conveyance was thus made to 

your orator in trust, nevertheless, for the persons and corpora- 
150 ~—i tions and for the benefit, protection, and security of the per- 

sons or corporations who should hold certain bonds of said 
Carbondale Coal and Coke Company executed and about to be sold 
and dispesed of, which bonds are in said deed of trust described as 
a series of bonds, one hundred in number, of the same tenor, date, 
and amount, numbered consecutively from one to one hundred, in- 
clusive, all of which were and are dated the first day of February, 
1878, and aggregate the sum of fifty thousand dollars, whereby said 
Carbondale Coal and Coke Company in and on the face of each of 
said bonds promises to pay, at the Saint Louis National Bank, in 
the city of St. Louis, to the bearer thereof, the. sum of five hundred 
dollars ten years after the said date thereof, and also at the same 
place the semi-annual installments of interest thereon (represented 
by coupons thereto annexed) at the rate of ten per cent. per annum, 
each of said coupons being for the sum of twenty-five dollars. 

Your orator further shows that in said trust deed it was further 
provided that for the still further securing of said indebtedness said 
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Carbondale Coal and Coke Company should, for each and 
151 every ton of coal mined and extracted by said company from 

the lands hereinbefore described as the “ first group of lands,” 
within thirty days after said coal shall have been so mined and ex- 
tracted from said lands, deposit with said William E. Burr, trustee, 
or his successors in this trust the sum of five cents (;3,5 of one dol- 
lar) for each and every ton of said coal, the fund thereby created to 
be by said trustee or his designated successors carefully accumulated 
as a “sinking fund” pledged for the full payment of said indebted- 
ness, and to be thereto applied, if necessary, as hereinafter provided. 

Your orator further shows that in said trust deed it was further 
provided that all moneys arising from any sale of town lots, as 
hereinafter provided for, shall be received and held by the trustee 
herein and incorporated by him with the said “sinking fund” asa 
part thereof, and thereafter held by said trustee in the manner above 
deseribed, pledged for the further security of the indebtedness herein- 
before recited, 

Your orator further shows that it is also provided in the said 

trust deed that if said Carbondale Coal and Coke Company 
152. ~—s should fail to keep and perform all or any of the covenants 
in said deed recited, or if any one of said bonds shall not be 
fully paid on maturity thereof, according to the tenor and promise 
of the same, or if the semi-annual instalments of interest upon any 
five of the said bonds shall at any time be due and unpaid, then 
said deed shall remain in full force and virtue, and your orator er 
his successor in the trust, if thereto requested by the holder of any 
one of said bonds, should then have power and be required to sell 
the jroperty described in said trust deed and any any every part 
thereof, at public vendue, to the highest bidder, for cash, at the front 
door of the court-house, at the ecounty-seat of Williamson county, in 
the State of Illinois, upon first giving thirty days’ notice of the time, 
terms, and place of such sale and of the property to be sold by ad- 
vertisements published in the manner as particularly preseribed in 
said deed ; that your orator or his successor in the trust should re- 
ceive the proceeds of such sale, out of which he should, as directed 
in said deed, pay and discharge— 
153 First, the expenses of executing said trust, including com- 
pensation to your orator for his services ; 

Secondly, all unpaid taxes and statutory liens which said com- 
pany had covenanted in said deed to pay ; 

Thirdly, the interest accrued on said bonds; 

Fourthly, the principal of said bonds, which in the event ef any 
default in the performance of the covenants contained in said deed 
or in the payment of said indebtedness, whether principal or inter- 
est, was thereby LO become at once due and payable, whether due Ol 
the face of said bonds or not; and, 

Lastly, that any balance of said proceeds, if any, should be paid 
to said Carbondale Coal and Coke Company or its legal representa- 
tives. 

And it is further provided in said deed that only so long as the 
covenants contained in said deed are faithfully performed on the 
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part of said company and said indebtedness was promptly met and 

discharged by it as the same should accrue the said company might 

retain the use and occupation of the real estate described in and 
conveyed by said deed. 

154 Your orator further shows that he, as trustee, joining in the 
execution of said deed,covenanted faithfully to discharge the 

trust therein created. 

Your orator further shows that the bond and coupons so secured 
by said trust deed were sold and disposed of for value to different 
persons end corporations, who are now the holders and owners 
thereof. 

Your orator further shows that said trust deed was duly recorded 
in the office of the recorder of deeds for the county of Williamson, 
in the State of Illinois, on the 5th day of April, 1878, in volume 9 
of Deeds, on pages 1 to 8, and thus and thereby became a lien and 
charge upol the property of said company described in said deed. 

Your orator further shows that on the first day of February, 1885, 
and on the first day of August, 1885, there became due and payable 
upon the bonds secured by sald Mortgage of the Carbondale Coal 
and Coke Company semi-annual instalments of the interest, evi- 
denced by by the coupons attached to the Londs secured by said 

mortgage, which coupons were due on said last-mentioned 
155 days, when default was made in the payment of the whole 

interest then due on sail bonds and of the coupons evi- 
dencing such interest, which said Carbondale Coal and Coke Com- 
pany entirely failed to pay. 

Your orator further shows that said Carbondale Coal and Coke 
Company since the execution and delivery of said trust deed has 
mined and extracted from the lands conveyed and described in said 
deed as the “ first group of lands” large quantities of coal, amount- 
ing in the aggregate to many thousand tons. The quantity so 
mined and extracted is not known to your orator, but your orator 
shows that said company has entirely failed to pay to your orator 
the sum of five cents for each and every ton of said coal so mined 
and extracted, and has entirely failed to perform its covenant to that 
effect in said deed contained. 

Your orator further shows that he is informed and believes that 
said Carbondale Coal and Coke Company has been for. some time 
past and is now in default in the payment of the rents reserved and 

pavable by it on the leased lands described in and conveyed 
156 by said trust deed, and that the leases under which said lands 

are held by said company are liable to be forfeited for such 
non-payment. 

Your orator shows that by reason of the matters aforesaid default 
has been made by the said Carbondale Coal and Coke Company in 
the performance of the terms and conditions of said mortgage ; that 
the conditions of said mortgage have become and are broken, and 
said conveyance to your orator as trustee has become and is abso- 
lute; that your orator has been requested by a holder and owner of 
more than five bonds secured by said trust deed to enforce the con- 
ditions of said mortgage by sale, as provided in said mortgage, or by 
foreclosure thereof by suit or suits in equity. | ‘ 
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And your orator further shows that in pursuance of such request 
he had intended, in conformity with the terms of said trust deed, to 
enter upon and take possession of the premises in said deed de- 
scribed, and to advertise and sell the same as trustee at public ven- 

due, as in said deed provided. 
157 But now so it is, may it please your honors, that said de- 
fendants, Dodd, Brown, Laflin, Edwin Harrison, Madill, 
O'Fallon, and Andrew C. Bryden, have filed their bill in this hon- 
orable court against said Carbondale Coal and Coke Company 
against your orator, James C. Bryden, Margaret Bryden, adminis- 
tratrix of the estate of William Bryden, deceased, and against 
Charles Miller, in which said complainants substantially alleged as 
follows, to wit: ‘That they are residents of St. Louis, Missouri, and 
citizens of said State; that said company is a mining company under 
the laws of Illinois; that on or about January first, 1881, it pur- 
chased and consolidated with another mining corporation organized 
under the laws of Missouri, known as the St. Louis Coal and Coke 
Company ; that the property and interests acquired of said St. Louis 
Coal and Coke Company were principally in Jackson county, Ih- 
nois; that the Carbondale Coal and Coke Company owned large 
tracts of land and many leasehold stakes underlaid with coal in the 
vicinity of Carterville, Williamson county, Illinois; that on 
LDS february first. S75, said Carbondale Coal and Coke Com- 
pany issued the bonds and executed the mortgage trust deed 
to your orator which are fully described in this your orator’s bill 
of complaint; that the capital of said Carbondale Coal and Coke 
Company was increased from fifty thousand to the sum of one mil- 
lion dollars; that said petitioners are respectively shareholders of 
said company to the extent enumerated in said bill, and that they 
hold a large majority of said stock; that said St. Louis Coal and 
Coke Company, on February 2nd, 1880, made and delivered its 
nortgage deed of trust to said Charles Miller, as trustee, to secure 
uhe payment of principal and interest of seventy-five bonds of one 
thousand dollars each, due and payable on February 2nd, 1890, 
with semi-annual interest coupons; that said bonds, coupons, and 
mortgage were issued and executed according to law and now con- 
stitute a debt of the Carbondale Coal and Coke Company; that by 
the terms of said two mortgages to your orator and to said Charles 
Miller, said trustees, in case of default of payment of principal or 
interest, or in case of non-compliance with other undertakings in 
said trust deeds, had and have the right of entry into and upon the 
mortgaged property, LO take possession thereof and Lo expose the 
same to sale; that said Carbondale Coal and Coke Company bas 
made valuable and costly improvements on its property, which 
is valuable, and that from January first, 1882, to June first, 
1883, the corporation earned money oyer and above all ex- 
penses and charges; that from the last-mentioned date to the 
time of the filing of said bill the company has lost money 
159 in consequence of the general depression of business ; 
that it is financially embarrassed, though its property 
is worth at least five hundred thousand dollars; that it has 
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been unable to pay the charges of the two. mortgages described ; 
that interest is past due on the mortgage bonds of the St. Louis 
Coal and Coke Company, and the Carbondale Coal and Coke Com- 
pany has failed to pay the five cents per ton mined provided in 
its mortgage to your orator; that the corporation has not been able 
to borrow money or to continue business on a scale to make it re- 
munerative; that said corporation has a floating debt of about 
175,000 dollars, much of which is matured, and that the credit of 
the corporation is “ well nigh destroyed ;” that suits have been 
brought against said corporation in a few instances and for small 
sums in the counties of Jackson and Williamson, Illinois, and its 
property attached ; that other creditors threaten to institute suits, 
and the trustees may take steps to take possession of, sell, and sacri- 
fice said property; that by the cessation of the operation of said 
company several hundred persons are thrown out.of employment as 
miners, and that the entire property of the corporation, while earn- 
ing nothing, is being wasted and destroyed and uselessly sacrificed ; 
that said Carbondale Coal and Coke Company in July, 1880, made 
a valuable pool contract with the St. Louis Coal Railroad Company 
for 25 years, which it is unable to perform, and may be sued for non- 
performance ; that by reason of the premises there is great danger 
of a multiplicity of suits against the Carbondale Coal and Coke 
Company; that judgments may be obtained against it, executions 
thereon may be levied on the personal property of said corpo- 
160 ~—s ration and on the equity of redemption in the real estate ; 
conveyed in said two mortgages, and that the same would be 
sold at a great sacrifice to all parties concerned ; that there is immi- 
nent danger that the security provided in said mortgages may be 
diminished and the property wasted and destroyed ; that it is mani- 
festly for the interest of the holders of the two series of mortgage 
bonds, as of the creditors and stockholders of said debtor corporation, 
that its contracts be carried out and profits realized therefrom that 
the property may be saved and such multiplicity of suits may be 
avoided by the appointment of a receiver; that the said petitioning 
stockholders are also creditors by advancement and loans in a sum 
exceeding $80,000, and are Jiable as indorsers in the sum of many 
thousand dollars; and thereupon said petitioners in said bill prayed 
that your honors appoint a receiver, with the usual powers of re- 
ceivers in like cases, of all the property of said Carbondale Coal and 
Coke Company, and they also prayed for the usual writ of subpcena 
against the defendants, including your petitioner. 
And your orator shows that there was and is no other prayer for 
relief in the said bill filed by said Samuel M. Dodd and others. 
Your orator further shows that such proceedings have been had 
under said last-mentioned bill that John W. Harrison, one of the 
defendants herein, has, by the order of this court, been appointed 
receiver, as prayed in and by said bill, and has qualified as such ; 
that in pursuance of such appointment and order said re- 
161 ceiver has taken possession and charge of the property of said 
Carbondale Coal and Coke Company, including the property 
covered by and conveyed in the mortgage deed of trust executed by 
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said Carbondale Coal and Coke Company to your orator, and said 
receiver has, ever since his appointment, held and is now operating 
and holding said property in pursuance of and under the order of 
this court. 

Your orator further shows that in pursuance fo the writ of sub- 
ycena served upon your orator in said cause of said Samuel M. Dodd 
and others against said Carbondale Coal and Coke Company he has 
appeared in said cause and has answered therein, admitting the exe- 
cution and validity of the mortgage executed to your orator and de- 
nying that said bill discloses any equity in favor of said complain- 
ants or any right to the appointment of a receiver or a right to de- 
prive your orator, as trustee, of the possession or control of the prop- 
erty conveyed to him in said mortgage, which allegations your orator 
avers to be true. : 

Your orator further shows that by order of your honors said re- 
ceiver has contracted debts and has issued receiver’s certificates, 
which represent on their face that they constitute liens on the prop- 
erty conveyed to your orator prior in dignity to the lien created by 
the said mortgage made to your orator in the premises. 

Your orator further shows that by reason of the appointment of 
said John W. Harrison as receiver, and by reason of his possession 
of the property conveyed to your orator, he has been and is re- 

strained from entering upon, taking possession of,and exposing 
162 to public sale the property of said Carbondale Coal and Coke 
Company in the manner and form as provided in said deed. 

Your orator further shows that no proceedings at law have been 
had nor any suit or action has been commenced by or on behalf of 
your orator or of any holders of the mortgage bonds or coupons se- 
cured by and described in the mortgage made to your orator, so far 
as he has any knowledge. : 

Your orator further shows that he is informed and believes and 
so charges that said Carbondale Coal and Coke Company is largely 
indebted, practically insolvent, unable to pay its floating debt or in- 
terest on its bonded indebtedness: that unless its property shall be 
operated, managed, or controlled by a receiver duly appointed by 
this court on behalf of your orator and the said bondholders great 
loss and a sacrifice of the property pledged to them will accrue to 
the holders of the bonds secured by the mortgage to your orator. 

Wherefore, and inasmuch as your orator is remediless in the prem- 
ises, according to the strict rules of the common law and can only 
have relief in a court of equity, where matters of this nature are 
proderly recognizable and reviewable— 

Your orator prays that the said defendants may be required to 
make answer respectively to all and singular the matters hereinbe- 
fore stated and charged as fully and particularly asif the same were 
here expressed and they thereunto particularly interrogated, but 
not under oath (answers under oath being hereby expressly waived) ; 

that said defendant, The Carbondale Coal and Coke Company, 
163 be required and ordered in its answer to make disclosure of 
the number of tons of coal which it has mined and taken out 
of the property conveyed to your orator; that an account be had 
10—247 
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and taken of the bonds and coupons secured by the mortgage to 
your orator and issued, sold, or pledged; that an account be taken 
of all the property of said defendant corporation pledged to your 
orator and of all the liens and incumbrances upon the same or any 
part thereof; that said Carbondale Coal and Coke Company may be 
decreed to pay unto your orator, as trustee under the mortgage made 
to him, the principal and interest past due on the bonds se- 
cured by said mortgage, together with the costs, commissions, ex- 
penses, and charges in this behalf incurred, and in default of such 
payment the said defendant corporation and all persons claiming 
and to claim under it may be forever barred, foreclosed of and from 
all equity of redemption and claim of, in, and to said mortgaged 
premises, property, and assets and every part and parcel thereof, 
and may respectively deliver over to your orator all deeds, demises, 
and writings relating to and concerning the same; that all and 
singular the said mortgaged premises and property of said defend- 
ant corporation may be sold under the decree of this honorable 
court, as near as may be, in the manner provided by and in con- 
formity with the conditions of said mortgage to your orator, as far 
as such conformity may be in accordance with equity and good 
conscience. 

Your orator further prays that vour honors may advise, instruct, 
and direct him as to his duties in the premises, and as to the proper 
manner of performance of the trusts confided to him in said mort- 


164 And your orator further prays that if the proceeds of any 

sale made by order of your honors in this cause should be 
insufficient to pay and satisfy the amount due on the bonds and 
coupons secured by the mortgage to your orator hereinbefore de- 
scribed, the said defendant corporation may be adjudged to be lia- 
ble and may be required to pay to your orator the amount of any 
deficiency which may remain of the debt contracted by them re- 
spectively. 

And your orator further prays that any and all orders heretofore 
made in the cause of said defendants, Samuel M. Dodd and others, 
against said Carbondale Coal and Coke Company restraining your 
orator from interfering with the property mortgaged to him by said 
defendant corporation, and appointing John W. Harrison as_re- 
ceiver of said property, may be set aside and for naught held; that 
pending this suit your honors may place the mortgaged premises 
under the control and inéo the possession of your orator, or that a 
receiver may be appointed, according to the course and practice of 
this court, with the usual powers of receivers in like cases, of all 
and singular the premises mortgaged to your orator, or that John 
W. Harrison, who now has charge of said property as receiver of 
this court, may be appointed as receiver on behalf of your orator ; 
that such receiver appointed in pursuance of this prayer may be 
authorized and directed to manage, preserve, and operate said prop- 
erty during the pendency of this controversy, and that such other 
orders or directions may be made in respect to said receivership as 
may be equitable and proper. 
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That your honors grant unto your orator a writ of in- 
165 junction, issued out of and under the seal of this honorable 
court or issued by your honors according to the form of the 
statute in such cases made and provided, directing, enjoining, and 
restraining said defendants and each and every of them from inter- 
fering with, transferring, selling, or disposing of any of the prop- 
erty mentioned in or covered by said ena ge or from taking 
possession of, levying upon, or attempting to sell, either by judicial 
process or otherwise, any portion of the natant covered by OP Clil- 
braced in said mortgage to your orator. 

And in order that said defendants, if they can, may show why 
your orator should not have the relief prayed your orator makes 
the said Carbondale Coal and Coke Company, James C. Bryden, Mar- 
garet Bryden, administratrix of the estate of William Bryden, de- 
ceased ; Samuel M. Dodd, James G. Brown, Sylvester H. Laflin, 
Edwin Harrison, George A. Madill, John J. O'Fallon, Andrew C. 
Bryden, and . John W. Harrison defendants hereto, and prays that 
your honors may grant unto your orator a writ of subpcena, to be 
lirected to the said defendants, commanding them and each of them, 
penalty therein to — named, to be 
and appear before your honors in this bonorable court, and then 
and there severally answer all and singular the matters aforesaid 
(but not under oath), and to stand to, abide, ie perform such other 

urther orders and decrees therein as to your honors shall 
and that your orator may have such further re- 
as the nature of this case 


at a time certain and under a 


and f 
166 seem proper, 
lief and other relief in the premises 
may require, 
And your orator, as in duty bound, will ever pray, Xe. 
JAMES anp CHARLES 8. TAUSSIG, 


Solicitors for Wm. &. Burr 


JAMES TAUSSIG, Of Counsel. 


STATE OF Missouri, | 
City of St. Louis. j 
William E. Burr, complainant herein, being duly sworn, on his 
oath says that the matters set forth in the foregoing bill of complaint 
are true, except such matters as are stated upon information and 
belief, which matters this affiant believes to be true. 
WILLIAM E. BURR. 


Sworn to and subscribed before me this 19th day of October, 


LSS5. 
In testimony whereof I have hereunto affixed my notarial seal 
and set my hand the day and year last above written. 


[SEAL. ] EUGENE KARST, 
Notary Public. 


(Endorsed :) Filed October 20, 1885. J. A. Jones, clerk. 


167 And afterwards, to wit, ou the 25rd day of February, A. D. 
1886, comes William E. Burr, trustee, by Messrs. James and 
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Charles S. Taussig and Greene, Burnett & Humphrey. his SOlicito 
and files In the Office of the clerk Of said Court in said Cause |}, 
Motion for leave to “Ppear and file “UsWer to said intervening pet 
tion of William Hen: €’son ; which Said Motion jis jy the followin 
Words and figures, to Wit : 


Motion of Wm. I Bury, lrustee, for Leave lo A pyr aT & Answer 


In the Circuit Court of the United States for the Southern Distric; 
of Illinois 


SAMUEL M. Dopp ét al. } 
a 


> 


CARBONDALp COAL AND Coker Company, f 


In the Matter of the intervening petition of William Henderson and 
OlNers. 


Now comes William Ky. Burr. one of the defendante IN said Cause 

and Complainant jn the Cross-bill filed IN said cause, and Prays that 

'e May have leave to appear and answer gai, intervening 

168 Petition. For reason of hic Motion said Burr alleges that as 

trustee jn { '€ Mortgage Created by said Carbondale Coa] 

and Coke Company on the leasehold estates sough to be forfeited 

by said intervening petitioners he ig Vitally Interested IN this pro- 

ceeding, of the Institution and Pendeney of Which he has received 
NO notice. | 

WM. B. BURR. 

By JAMES IND C] 

> 

i 


AN ARLES § TAUSS] 
GREENE BUI 


I GA 
NETT WX NUMPHREy 
i / 18 Sol u ‘ut UTS, 


ND 


(Endorsed :) Filed February 23, 1886. J.-A Jones. Clerk. 


Then afterwards Lo Wit, on the said ‘Wenty-thirg day of Vebruary, 
in the January term of said Court, in the year last aforesaid, the fo]- 
OWing furthep Proceedings Vere entered jp sald court jp Said cause 
and €Ntered of record, to Wit : 


Leave to Wm. Le Bury to Appear 1% Answer, VC. 


SAMUEL M. Dopp ct al 
Us 


>In Chancery. 
CaRbonparp Coar W Cor E COMPANy et al j 


In the Matter of the lntervening Petition of William Hendersoy 
l. 


et ad 


Now comes William FE. Burr, One of the defendants In said Cause 
and Complainant jn the “Foss-bill filed jy Said cause, and Prays that 
1© May haye leave to appear and “08wer said intervening Petition. 
Which said Motion js Sustained. 
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169 And afterwards, to wit, on the 23rd day of February, A. D. 

1886, comes William E. Burr, trustee in the mortgage made 
by said Carbondale Coal and Coke Company, by his solicitors, 
Messrs. James & Charles S. Taussig and Messrs. Greene, Burnett & 
Humphrey, and files in the office of the clerk of said court in said 
cause his answer to the intervening petition of said William Hen- 
derson and others; which said answer is in the words and figures as 
follows, to wit: 


Answer of Win. E. Burr lo Petition of al nde rson et al. 
Unrrep STATES oF AMERICA 


In the United States Cireuit Court for the Southern District of 
[llinois. 


SAMUEL M. Dopp and Fthers, Plaintiffs, ) 
against » 
Tur CARBONDALE CoAL AND Coker Company, Defendants. } 
[In the matter of the intervening petition of William Henderson and 
others. 


Now comes William E. Burr, trustee in the mortgage made by 
said Carbondale Coal and Coke Company, a foreclosure of which is 
sought and prayed for in the cross-bill filed in this cause, and by 
leave of court files his answer to the intervening petition of said 
William Henderson and others. For such answer this defendant 
says he is informed that said Carbondale Coal and Coke Company 
entered into and accepted the various contracts of leases set forth in 
the said petition, and in pursuance of the terms of said leases paid 
the ground rents therein provided to be paid from time to time, 
amounting in the aggregate to more than $12,000. Such payments 
were made to different persons claiming ownership of said leased 

premises whenever and as far as said coal and coke company 
170 could ascertain the persons and parties who were entitled to 

such rents. This defendant isinformed and charges that the 
petitioners herein are not the persons who were at the time of the 
tiling of said petition or at the time of the several demands of rent 
in said petition set forth the owners of said several tracts of land or 
entitled to the rents reserved in said several leases set forth and 
enumerated in said petition. 

Further answering, this respondent says he does not know and he 
has no information sufficient to enable him to form a belief as to 
whether the several amounts of rent claimed in said intervening 
neoseyd to be due to the several intervening petitioners at the times 


stated in suid petition were actually due as stated, and therefore 
leaves eid petitioners to make such proof of the allegations to that 
eflect as they may deem proper to produce. But this respondent 


says that each one of the leases recited in said petition constitutes a 
separate and distinct contract between the respective lessors and the 


ihe! W. HENDERSON ET AL. VS. C. C. & GC. CO. ET AL. AND 


said Carbondale Coal and Coke Company ; that there is no privity 
of interest or estate existing between the several lessors in said leases 
or between their legal representatives; that said several petitioners 
have no joint cause of action against said Carbondale Coal and Coke 
Company or against said John W. Harrison, and have no right to 
join together as petitioners in this proceeding. further answering 
the said petition, this respondent says he has not information or 
knowledge sufficient to enable him to form a belief as to whether the 
several petitioners made of the said receiver or of the said company 
the several written demands in said petitions set forth. 
171 Your respondent says he is informed and believes that 1f such 
demands were made they were not made by the persons who 
at the time of such demands were entitled to receive the rents re- 
served in the several leases made to said coal and coke company. 

This respondent further avers that at the time of the demands for 
payment of rent alleged to have been made by said _ petitioners all 
the property and estate of said lessee, the Carbondale Coal and Coke 
Company, was in the custody and under the control of this honora- 
ble court, and was then and has ever since been controlled and ad- 
ministered by it through its receiver, the said John W. Harrison, 
and his successor in said office. 

And this respondent is informed and charges that at no time have 
the petitioners or either of them or the persons truly entitled to re- 
ceive the rents reserved under said several leases applied to this 
court for or obtained an order directing said receiver to pay to said 
petitioners or tothe persons entitled to receive the same the rents re- 
served in said respective leases; and this respondent further says 
that by reason of such control exercised by this court neither said 
Carbondale Coal and Coke Company nor this respondent, as trustee, 
had or have, since the appointment of such receiver, anv funds or 
means in their hands to have enabled them to pay and discharge 
such rentals. Further answering, this respondent says he is informed 
that it is not true, as alleged in said petition, that the rights of said 
coal and coke company, its successors or assigns, to mine in or other- 
wise hold or enjoy the several tracts of land described in said leases 

have ever become forfeited and ended, nor is it true that said 
172 _— petitioners or either of them have ever entered into the ex- 

clusive possession of said tracts of land or either of them, or 
that they hold the same or either of them free and discharged 
of every and all claims of the said coal and coke company or its 
legal representatives. This respondent is informed and _ believes 
and so charges that this court, through its receivers, John W. Har- 
rison and H. A. Blossom, has ever since the appointment of said 
receivers remained in the possession and control of said leased lands 
and now holds such possession through its receiver. This respond- 
ent further says that if it be true that said petitioners have without 
leave or decree of this court entered into possession of said lands or 
any parts thereof they have done soin contempt of this court. This 
respondent, further answering, says he is informed and believes that 
by the payment on the part of said Carbondale Coal and Coke Com- 
pany to the alleged lessors at various times and various amouuts said 
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corporation, the Carbondale Coal and Coke Company, has acquired 
a valuable equitable interest in said leased premises by reason of 
the fact that said Carbondale Coal and Coke Company has never 
diminished the value of said land by taking any coal therefrom, 
and that the aggregate of the payments made for ground rent in 
many instances exceed in amount the value of the entire fee of the 
land leased. This respondent is informed that while said company 
has not heretofore mined coal on any of said lands, the same are 
absolutely and indispensably necessary for the preservation and 
value of the estate in charge of this court, and that the forfeiture 
of said leases would be destructive of the value of the rest of the 
property now in the hands of the receiver. 
173 This respondent further says he is informed and believes 
and so charges that it las been heretofore the custom and 
agreement between said Carbondale Coal and Coke Company and 
the several owners and lessors of said leasehold estate that said les- 
sors should not insist upon and demand a punctual and prompt pay- 
ment of said rentals in accordance with the terms of said respective 
leases, but to accept their rent after the time provided in the leases 
in instalments, and that they would have done so and would do so 
at the present time but for the fact that they are instigated to insti- 
tute these proceedings by parties inimical to and competitors of said 
Carbondale Coal and Coke Company to enforce the forfeiture claimed 
in their petition. This respondent, further answering, says that he 
is informed and believes that the receiver's certificates issued in this 
cause by order and authority of this court and the bonds seeured by 
the mortgage to this respondent fully set.forth in the original peti- 
tion aud cross-bill in this cause would become greatly impaired in 
value and almost worthless if the forfeiture herein claimed was sus- 
tained. 

This respondent, further answering, says that no demand to pay 
such rents was ever made of him; that he was not made a party to 
this proceeding, and he is informed and so charges that no proper 
demand for the payment of the rents reserved in said several leases 
was ever made of said Carbondale Coal and Coke Company. 

Wherefore this defendant prays that said intervening petition 

be dismissed for misjoinder of the several petitioners therein, 
174 or that if this court should hold that said several petitioners 

have properly joined their several causes of action, then said 
intervening petition be referred to one of the masters of this court 
with direction to hear evidence, find and report upon the question 
of the rights of the intervening petitioners to the amounts of rent 
respectively claimed by them, to ascertain the sums respectively due 
to each, and to apportion among them the sum of money brought 
into court or offered to be brought Into court by said receiver. 

And now, having answered as aforesaid, respondent prays to be 
dismissed with reasonable costs and charges therefor. 

WILLIAM KE. BURR, Trustee, 
By JAMES & CHARLES 8. TAUSSIG anp 
GREENE, BURNETTE & HUMPHREY, 
[Tis Solicitors. 
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(Endorsed :) Filed February 23, 1886. J. A. Jones, clerk. 


Now, afterwards, to wit, on the second day of March, in the year 
last aforesaid, came William Henderson and others, intervening pe- 
titioners herein, by Messrs. Barr and Washburn, their solicitors, and 
filed an amendment to their intervening petition ; which said amend- 
ment is as follows, to wit: 


175 Amendment to Petition of Ilenderson et al. 


Amendment to intervening petition of William Henderson et al. vs. 
Carbondale Coal and Coke Company ef a/., filed by leave of court 
2nd day of March, A. D. 1886. 


As matter that has accrued subsequent to the filing of said peti- 
tion and as amendatory thereof, your petitioners further state that 
on the 15th day of September, A. D. 1885, the questions arising 
upon said petition and the answer thereto came on to be heard be- 
fore this honorable court, when and where it was “ ordered and de- 
creed that the prayer of petitioners be granted, and that the leases in 
question, which are set forth at large in the petition, are hereby de- 
clared forfeited and null and void.” : 

That thereupon and before any further proceedings were had in 
said cause, to wit; on the 17th day of September, A. D. 1885, the pe- 
titioner, Joseph Waldron, and Amanda, his wife, being in full pos- 
session and holding the following lands free and discharged from 
the lease to the Carbondale Coal and Coke Company, by deed of lease 
duly signed, sealed, acknowledged, and delivered by them for a val- 

uable consideration, did lease and to mine let to one E. A. 
176 ~Hitcheock the same southwest quarter of the southeast quar- 

ter of section thirty-three (35), in township eight (8) south 
and in range one (1) east of the third principal meridian, described 
in said petition as belonging to said Joseph Waldron, which lease 
was duly recorded in the recorder’s office in Williamson county, 
Illinois, on the 21st day of September, A. D. 1885. 

Phat on the same day and under the same circumstances and con- 
ditions the petitioner, William Henderson, and Sarah, his wife, for 
a like consideration, by deed of lease duly signed, sealed, acknowl- 
edged, and delivered, did lease and to mine let to one E. A. Hiteh- 
cock the same east half of the southeast quarter of section thirty- 
three (58), in township eight (8) south and in range one (1) east 
of the third principal meridian, situated in said Williamson county, 
being the same described in the intervening petition as belonging 
to said William Henderson ; which said lease was duly recorded in 
the recorder’s oflice of said Williamson county on the 21st day of 
Sept., A. D. 1885, in volume 1 of Deeds, on pages 317, 318, 319, and 

320, 
177 That on the same dayand under the same circumstances and 
conditions the petitioners, Catherine Waldron, Henry Waldron, 
David Waldron, Jr., and Nevandah Waldron, his wife, for a like con- 
sideration, by deed of lease duly signed, sealed, and delivered, did lease 


ae 
“— ; 
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and to mine let to one E. A. Hitchcock the same west half of the north- 
west quarter of section three (3), township nine (9) south, range one 
(1) east, in said Williamson county, being the same land described 
in the petition herein as belonging to said petitioners who executed 
said last-mentioned lease, which lease was duly recorded in the re- 
corder’s office of Williamson county, Illinois, on the 28th day of 
Sept., A. D. 1885, in Book 19 of Deeds, page 34d. 

That afterwards, on the 26th day of September, A. D. 1885, one 
day after the rehearing had been granted herein, but before Cathe- 
rine Waldron and Henry Waldron or their attorneys had any no- 
tice whatever that any application had been made for a rehearing 

or that the same had been granted or any other steps taken 
178 in the case, supposing that the decree herein was in full force, 

the said Catherine Waldron and Henry Waldron leased and to 
mine let,on the same terms and conditions, to one Ek. A. Hiteheock the 
northeast quarter of the northeast quarter of section four (4) (except 
fifteen (15) acres of equal width off the west side thereof), in township 
nine()south and in range one (1) east,in Williamson county, Illinois, 
which lease was duly executed and delivered on said 26th Sept., 
1885, and recorded on September 29th, 1885, in the office of recorder 
of deeds of Williamson county, Illinois, in vol. 19 of Deeds, on page 
335; all of which leases said petitioners are ready to produce to the 
court, copies of which are hereto attached and prayed to be taken 
as a part of this petition. 

BARR & WASHBURN, 


For Petitioners, Henderson et al. 
(Endorsed :) Filed March 2, 1886. J. A. Jones, clerk. 


Afterwards, to wit, on the fourth dav of March, in year last afore- 
said, answers to amendment to petition of William Henderson and 


others were filed by W. E. burr, trustee, and Howard A. Blossom, 
receiver, as follows, to wit: 


179 Answer lo Amendment lo Petition by WV. Ie. Burr, Trustee. 


SAMUEL M. Dopp and Others } 
is 


Tue CARBONDALE C. & C. Co. } 


In the matter of the intervening petition of William Henderson and 
others. 


Now comes William E. Burr, trustee, and, for answer to the ainend- 
ment made by the petitioners to their petition herein by interlinea- 
tion and by separate amendment made by leave of court on the 2nd 
day of March, 1886, says that it is true that said Carbondale C. & C. 
Co. and your receiver claim to have an interest in the leasehold es- 
tates mentioned in plaintiffs’ petition and sought to be forfeited. 
For the reasons stated in his original answer and in this answer 
this defendant says that the interest and estate of said company and 

11—247 
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of their receiver holding said estate for this court remains unim- 
paired. 

For further answer to the separate amendment filed by said peti- 
tioners this defendant says he is informed that the said Joseph Wal- 
dron, William Henderson, Catherine, Henry, and David Waldron 
did undertake to execute to one E. A. Hitchcock leases of the tenor 
mentioned in said amended petition; but this defendant charges 

that by said leases the said E. A. Hitcheock has acquired no 
180 ~— legal or equitable interest in the lands described in said 


leases, rite the reason that said Hitchcock had full notice of 


the institution and pendency of the proceedings in this cause from 
their very inception and was a party in interest thereto, although 
not appearing in the record of said proceedings as a party in inter- 
est; that he had full notice of the proceedings which led to the set- 
ting aside of the decree made and set aside by this court. 

This defendant is informed and believes and so charges that said 
i. A. Hitchcock did not take said leases for himself, but has sought 
to obtain them and has obtained them for the Crystal Plate Glass 
Company, a corporation incorporated under the laws of Missouri, 
which is the real party in interest in said leases. 

This defendant is informed and believes that said corporation has 
no right under its charter or under the laws of the State of I)linois 
to receive or hold such leasehold estates or to operate coal mines 
under the same. 

Wherefore this defendant prays that this court may declare and 

hold the leases tosaid Hitchcock enumerated in said amended 
181 __— petition to be null and void, to direct the petitioners to pro- 

duce the same that they may be cancelled, and by its order 
to restrain the petitioners from interfering in any manner with the 
possession and enjoyment by said receiver for this court of the prem- 
ises and of the leasehold estates created by the leases he retofore made 
by said petitioners to the Carbondale C. & C. Co, 

This defendant further says that in pursuance of an order made 
by this court since the date of said alleged forfeiture of said leases 
said receiver has endeavored to pay the rents due under said leases, 
and being in doubt as to the persons entitled to said rents, and be- 
leving that many of the petitioners are not entitled to said rents, 
he bas deposited in this court the sum of $1,100.00, being a sum 
sufficient to satisfy all the rents due under the said leases. 

This defendant further says a since the filing of his first an- 
swer one of the petitioners, to wit, G. T. Johnson, has accepted from 

said receiver all the rents due to him under the * ase made 
182. by him to the Carbondale C. & C. Co., and has consented in 
writing that any forfeiture heretofore attempted to be declared 
by him may be treated as set aside and avoided. 
WM. E. BURR, Trustee, 
By JAMES & CHARLES 8. TAUSSIG anp 
GREENE, BURNETT & HUMPHREY, 
His Solicitors. 


(endorsed ‘) he iled M; irch 4. SSI hf A. Jones, clerk. 
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Answe r lo Ame ndment lo Petition by HT A. Blossom, R cerver 


SAMUEL M. Dopp et al 
against 
Tur CARBONDALE CoaL C. & C. Co. 


In the matter of the intervening petition of William Henderson 
and others. 


Now comes Howard A. Blossom, receiver, and, for answer to the 
amendments made by the petitioners to their petition herein by inter- 
lineation and by separate amendment made by leave of court on the 
2nd day of March, 1886, says— 

That it is true that said Carbondale C. & C. Co. and your 
IS3.-—s receiver claims to have an interest in the leasehold estates 
mentioned in plaintiffs’ petition and sought to be forfeited. 

This defendant says that the payment of the rents claimed by the 
petitioners, if due to them, was never demanded of him according 
to law, nor was he ever notified according to law of the intention of 
the lessors named in said leases, or their legal representatives, to 
forfeit said leases or either of them, nor has this receiver ever ceased 
to be in and to hold the possession of said premises. For the rea- 
sons stated herein and in his original answer your receiver says 
that the interest and estate of said company and of this receiver 
holding said estate for this court remains unimpaired, 

or further answer to the separate amendment filed by said peti- 
tioners this defendant says he is informed that the said Joseph 
Waldron, William Henderson, Catharine, Henry,and David Waldron 
did undertake to execute to one E. A. Hitchcock leases of the tenor 
mentioned in said amended petition; but this defendant says that 
by said leases the said E. A. Hitchcock has acquired no equitable 
interest in the lands described in said leases for the reason that said 

Hitchcock had full notice of the institution and pendency of 
184s the proceedings in this cause from their very inception and 

was a party in interest thereto, although not appearing in the 
record of said proceedings as a party in interest; that he had full 
notiee of the proceedings which led to the setting aside of that de- 
cree, 

This defendant is informed and believes and so charges that said 
Ic. A. Hiteheock did not take said leases for himself, but has sought 
to obtain them and has obtained them for the Crystal Plate Glass 
Company, a corporation incorporated under the laws of Missouri, 
which is the real party in interest of said leases. 

This defendant is informed and believes that said corporation has 


‘no right under its charter or under the laws of the State of Illinois 


to receive or hold such leasehold estates or to operate coal mines 
under the same; wherefore this defendant prays that this court 
may declare and hold the leases to said Hitchcock, enumerated in 
said amended petition, to be null and void; to direct the petitioners 
to produce the same, that they may be cancelled, and by its order to 
restrain the said petitioners from interfering in any manner with 
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the possession and enjoyment by this defendant of the premises 
and of the leasenold estates created by the leases heretofore 

185 made by said petitioners to the Carbondale Coal and Coke 
Company. 

This defendant further says that in pursuance of an order made 
by this court since date of alleged forfeiture of said leases he has 
endeavored to pay the rents due under said leases, and being in 
doubt as to the persons who are entitled to said rents, and believing 
that many of the petitioners are not entitled to said rents, he has 
deposited in this court the sum of $1,100.00, being a sum sufficient 
to satisfy all the rents due under the said leases. 

This defendant further says that since the filing of his first answer 
one of the petitioners, to wit, G. T. Johnson, has accepted from this 
defendant all the rents due to him under the lease made by him to 
the Carbondale C. & C. Co., and has consented in writing that any 
forfeiture heretofore attempted to be declared by him may be treated 
as set aside and avoided. : 

a. mz. BLOSSOM. 
Ree’'r Carbondale Coal & Coke Co. 


WILLIAM J. ALLEN, Solicitor. 
(Endorsed :) Filed March 4, 1886. J. A. Jones, clerk. 


186 Now, afterwards, to wit, on the fourth day of March, in the 

January term of said court, in the year last aforesaid, the 
following further proceedings were had in said court in said cause 
and entered of record, to wit: 


Order Appointing W. P. Lightfoot & L. L. Walbridge Special Examiners. 


SAMUEL M. Dopp et ai. \ 
v. In Chancery. 


CARBONDALE CoAL & CoKE CoMPANY ef al. } 
On intervening petition, as amended, of William Henderson et al. 


It is hereby ordered that W. P. Lightfoot, U.S. commissioner at 
Carbondale, Illinois, and L. L. Walbridge, of St. Louis, Mo., be ap- 
pointed special examiners to hear and report testimony on the above 
intervening claim. 


Then afterwards, to wit, on the seventh day of April, in the Jan- 
uary term of said court, in the year last aforesaid, the following 
further proceedings were had in said court in said cause and entered 
of record, to wit: | 
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187 Order Limiting Time for Taking Testimony. 


SAMUEL M. Donpp ef al. 
v. >In Chancery. 
CARBONDALE COAL AND COKE COMPANY et al. 


In the matter of the intervening petition of William Henderson ef al. 


On motion, it is ordered that the said petitioner be allowed twenty 
days from this date in which to take their testimony-in-chief and no 
longer, and that said defendants be allowed two weeks thereafter in 
which to take their testimony and petitioners one week thereafter in 
which to take rebutting testimony if they so desire. 


Afterwards, to wit, on the tenth day of April, in the January term 
of said court, in the year last aforesaid, the following further pro- 
ceedings were had in said court in said cause and entered of record, 
to wit: 


Leave lo Wm. E. Burr lo ilk Amendment lo [Tis Answer 4 Making E. 
A. Hitchcock Lh fi ndant. 


SAMUEL M. Dopp et al. ) 
v. -In Chancery. 
CARBONDALE CoAL & COKE Co. et al j 


In the matter of the intervening petition of William Henderson & 
others. 


188 And now, on this tenth day of April, 1886, come William 

E. Burr, trustee, and the receiver in the principal cause and 
by leave of the court file their amended answers to the intervening 
petition and the amendment thereto, and on their motion it Is 
ordered by the court that E. A. Hitchcock be made a defendant to 
said intervening petition, and that he be summoned before the court 
as such defendant and be required to make such answer to said in- 
tervening petition as the law and facts demand. 


Then, afterwards, to wit, on said tenth day of April, of the year 
last aforesaid, came again William E. Burr, trustee, by his solicitors, 
and filed in the clerk’s office of said court his amendment to his 
answer to petition of William Henderson and others in the words 
and figures following, to wit: 


ee ee 
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A mendment lo Answer of Wm. K. Burr lo Petition of Wma. llenderson na 
Others. 


In the Cireuit Court of the United States for the Southern District 
of Illinois. 


SAMUEL M. Dopp et al. ) 
v. 
Tur CARBONDALE Coat & Coke Co. } 


189s In the matter of the intervening petition of William Hender- 
son and others. 


Now comes the said William E. Burr, trustee, and by leave of 
court files his amendment to his answers to the petition and amended 
petition of said William Henderson, to wit: This defendant prays 
that he may have leave to make said I. A. Hitchcock a party to 
this cause, and further prays that said FE. A. Hitchcock may be sum- 
moned by a proper writ of this court to appear and show cause why 
the said leases alleged to have been made to him by said petitioners 
or their legal representative should not be produced in this court 
to be cancelled as prayed. 

WM. E. BURR, 
By JAMES & CHARLES 8S. TAUSSIG, 
His Solicitors. 


wee 
‘ 


(Indorsed:) Filed April 10, 1886. J. A. Jones, clerk 


190 Afterwards, to wit, on the thirteenth day of April, in the 

January term of said court, in the year last aforesaid, the fol- 
lowing further proceedings were had in said court in said cause 
and entered of record, to wit: 


Order Extending Time of Petitioners to Take Testimony 


SAMUEL M. Dopp et al 
Us, >In Chancery. 
CARBONDALE COAL & COKE Co. ef ai. } 


In the matter of the petition of William Henderson et al. 


On motion of petitioners, by W. W. Barr, Esq., their solicitor, the 
order entered herein April 7, 1886, is so amended as to allow peti- 
tioners twenty days from April 27, 1886, in which to take their tes- 
timony-in-chief. 


And afterwards, to wit, on the third day of May, in the term and 
year last aforesaid, the following further proceedings were had in 
said court and entered of record, to wit: 


ETHAN A. HITCHCOCK VS. CARBONDALE C. & C. CO. ET AL. 87 


Orde r Appointing Richard H. Ilampton Li Plaee of WW. P. Lightfoot. 


SAMUEL M. Dopp é al. 
v8. >In Chaneery. 
CARBONDALE CoaL & CoKkE Co. et al. J 


In matter of petition of William Henderson et al. 


It appearing that W. P. Lightfoot, U. S. commissioner, has re- 
moved from the State of Illinois, it is ordered by the court that 
Richard H. Hampton be appointed to take and report testimony 
in his stead in this cause, and that he have thirty days in which to 
complete the taking on the part of the petitioners. 


19] And afterwards, to wit, on the twelfth day of May, in the 

year aforesaid, came E. A. Hitchcock, Esq., by his solicitors, 
Messrs. McCartney & Casey, and filed in the office of the clerk of 
said court in said cause his answer to the intervening petition of 
Wm. Henderson et a/.; which said answer is in the words and fig- 
ures as follows, to wit: 


Answer of Kh. A. Thitcheock to Petition of Wm. HH nde rson el al. 


linited States Cireuit Court, Southern District of Illinois. January 
‘Term. A. D. 1SS6. 


SAMUEL M. Dopps é al. 
. > Chancery 
The CARBONDALE CoaL & COKE Co. ef al. 


In the matter of the interpleader of William Henderson et al. 


Now comes E. A. Hitchcock, by order of the above court made de- 
fendané in this cause, and for answer to the allegations made in the 
interpleader of Wm. Henderson and-others and the charges made 
against him in the answers of his codefendants, for answer thereunto 
or to so much thereof as he is advised that it Is necessary or mate- 
rial for him to make answer unto, says— 

That true it is, as he is informed and believes, that Wm. Hender- 
son, one of the petitioners, is the present owner in fee of the E. 3 

S. I. qr., sec. 33,'T. 8 S., range 1 E., 80 acres, having purchased 

192 the same from the owners in fee May 25, 1882; that Joseph 
Waldron is the owner in fee of the 8. W. 45S. E. qr., see. 53, 

T. 83S., range 1 E., 40 acres, he having purchased the same from 
‘Thomas Waldron, the owner of the fee, March 18, 1875; that Cath- 
arine Waldron, Henry Waldron, and David Waldron are the owners 
“4 boy as tenants in common of the W. 3 of the N. W. qr., see. 3, T. 
,R.1 E.,.and the N. E.}N. E. qr., sec. 4, T.95S., R. 1 E., con- 
taining in all 105 acres, and that the heirs of Tinsley P riddy are now 
the owners in fee of the N. W. | S. W. qr., the S. W. 4 of the S. W. 
qr., ~ S. W. 4 of the N. W. A i . and the W. of the S. E. } of the 


4 
S. W. qr., all in see. 34, T.88., R. 1 FE. He also admits that he is 


ee ee en 
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informed and believes that each of said above-named persons or 
their grantors or ancestors leased said lands to the Carbondale Coal 
& Coke Co. in the year 1875, as is'stated in said intervening peti- 
tion. 

Respondent, further answering, says that he is informed and be- 
lieves that it was a condition of the leases between the said owners 
in fee of the above-described lands and the lessee, the Carbondale 
Coal & Coke Co., that said lessee was to mine coal upon said lands 
and was to pay for all coal so mined the sum of five cents per ton 
for all coal taken out from any portion of said lands, and until said 
mining operations were entered upon and coal so taken therefrom 
the said lessee Was to pay an annual rental of one dollar per acre 

for the land, which rental was to be paid on or before January 
193 Ist in each year in advance; that he is also informed and 

believes that there is a vein of coal underlying all of said 
lands so leased as aforesaid at least nine feet thick and of fine quality, 
and that if this eoal was properly mined it would produce in royal- 
ties to the lessors of the lands at five cents per ton upwards of five 
hundred dollars per acre of land, but while undeveloped and un- 
worked is but of little value to them. 

Respondent, further answering, says that he is also informed and 
believes that it was a condition of the leases executed by the inter- 
vening petitioners to respondent’s codefendants, The Carbondale 
Coal & Coke Co., that if the rent of said lands was not paid when 
due or if at any time the lessee should be in default for the term of 
ten days after written demand therefor by the party legally entitled 
to demand and receive the same they, the lessee, should forfeit all 
right to mine upon or otherwise hold or enjoy the tracts of land 
ubove described; and respondent admits that said lessee, the Carbon- 
dale Coal & Coke Co., was in default in the payment of the rent due 
the said above-named lessors, as is stated in the intervening petition 
in this cause filed, for more than two days after written demand 
therefore by the owners of the fee in said lands, and that by the 
terms of the lease aforesaid all the rights and interest of the said 
Carbondale Coal & Coke Co. in said lands under said leases became 
forfeited and was thereafter entirely null and void and of no 

effect. 
194 Respondent also admits that on a trial of this cause in the 

circuit court of the United States for the southern district of 
[}linois on the 15th day of September, 1885, a decree was entered in 
and by said court and filed and made a matter of record there-n 
wherein it was finally determined by said court that the leases given 
by the said above-named petitioners to the codefendant of respond- 
ent, The Carbondale Coal & Coke Co., for the land above described 
were declared to be forfeited and entirely null and void, which de- 
cree was on the 25th day of December thereafter set aside by the 
said cuurt and a new hearing of the cause granted; but respondent 
avers the fact to be that having been informed that said decree had 
been entered as above, holding said leases to be forfeited and entirely 
null and void, and he having had some negoti-ons with the lessors 
previous to the entering of said decree that if such a decree should 


Tr 
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be entered in said cause that respondent might lease said lands and 
at once commence mining coal thereon, he did, upon learning that 
said decree had been entered, !ease from Wm. Henderson, Catharine 
Waldron, and the heirs of Tinsley Priddy the lands owned by 
them and above destribed, and now holds said leases and in- 
tends to hold and assert the same as valid existing leases 
of the same obtained by respondent in good faith upon the 
payment of a valuable consideration after the rights and interests 
and all claims of the said Carbondale Coal & Coke Co. 
195 had by this court been declared, after full and thorough in- 
vestigation of the law and the facts, to be entirely forfeited 
and null and void in all the lands leased by petitioners to the said 
C.C. & C. Co. Respondent, further answering, says that he is not 
in law or equity required to answer any of the charges or allega- 
tions, nor is he subject to any of the relief asked by his codefendants, 
The Carbondale Coal & Coke Co., nor the receiver thereof nor the 
trustee of its mortgage bonds in their several answers in this cause 
filed ; that he in law has performed all the duties that can be re- 
quired of him when he has made full and complete answers to the 
charges made in a bill or bills in chancery or interpleaders against 
him, and cannot be held to answer charges made in answer to his 
codefendants, and upon this he prays the judgment of the court. 

Respondent relies upon his leases obtained from the petitioners 
aforesaid in good faith and for a valuable consideration as complete 
and perfect bears to any claims or assertions of interest which any 
of his codefendants may have or may have had in any of the lands 
included in said leases after the date of said decree; that he has no 
knowledge whether or not the said C. C. & C. Co. would be injured 
or not by the forfeiture of its leases, but believes that it still has 
leases, unforfeited and valid, upon more lands than it can take the 

coal from in the next fifty years, and that it would be an 
196 irreparable injury to the lessors if they should be compelled 

to wait the slow and uncertain movements of an insolvent 
corporation that has now a half century’s term of performance be- 
fore it before it can hope to enter upon its leases with the petitioners 
and carry out its contract to mine coal thereon. 

Respondent avers that he is informed and believes that the sole 
purpose the parties to the leases forfeited by the court had in making 
said leases was that the said Carbondale Coal & Coke Co. should 
mine the coal from the lands so leased within a reasonable time, 
which has now elapsed, and no coal has yet been taken therefrom 
and most probably would not have been taken therefrom for a long 
time to come, by reason of which long delay the said lessors would 
be delayed and hindered in securing any returns from their lands 
except the small and insignificant rent of one dollar per acre per 
annum. 

Respondent denies that he has leased the said lands for any corpora- 
tion whatever, but that he has leased the same with the purpose and 
with the intention of at once opening coal shafts on said lands and 
to begin without delay to mine coal thereon for the market, and to 
be op-ned and operated under his control and management. 
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And the said defendant, having fully answered all and singular 

the allegations made against him in the petition of the said 

197 William Henderson et al., prays to be hence dismissed with 

his reasonable costs and expenses in this behalf most unjustly 
expended. 


EK. A. HITCHCOCK, 
Respondent. 
McCARTNEY & CASEY, Solicitors 


(endorsed ) Filed May 12,1886. J. A. Jones, clerk. 


Depositions it Be half of William Hi nde PSO?) and Oly rs, iM ad Lr vide ree 
ON the Hearing of said Int rvening Petition and Taken hy R. HH. HT. 


Hampton, Spe cial Commiussione r, at Carter ille, Williamson County, 
lllinois. 


198 ‘The depositions of Sarah Priddy, Catharine Waldron, Israel 
Waldron, Joseph Waldron, Robert Winning, William 
Henderson, David Waldron, Jr., and James M. Washburn, all 
residents of Williamson county, in the State of Illinois, witnesses 
of lawful age, produced, sworn, and —. upon their several 
corporal oathson the 26th day of M: AV, 4 1). 1886, at the office of 
R. H sag i in the village of asl in Williamson 
Co., in the State of Illinois, by me, R. H. Hampton, a commis- 
sioner duly appointed by the circuit court of the United States for 
the southern district of [Illinois for the purpose of taking testi- 
mony for William Henderson and others, intervening petitioners 
in the suit now pending in said court wherein Samuel M. Dodd 
el al. are the complainants and ‘The Carbondale Coal and Coke 
Company is the defendant and the said William Henderson and 
others are intervening petitioners (and also a notary public in 
and for said Williamson county, in said State of Illinois). 


The said Sarah Priddy, Catharine Waldron, Israel Waldron, 
Joseph Waldron, Robert Winning, William Henderson, David Wal- 
dron, Jr.,.and James M. Washburn, being first sworn by me as wit- 
nesses in said cause, previous to the commencement of their 
199 several examinations, to testify the truth, as well on the part 

of said complainants and defendant as on the part of said 
intervening petitioners, in relation to the matters in controversy in 
said suit between said intervening petitioners and said comiplain- 
ants and defendant so far as they should severally be thereunto in- 
terrogated, testified and deposed as follows 


And the said Saran Prippy, being first examined, testified and 
deposed as follows : 


Deposition of Sarah Priddy. 


Interrogatory Ist by counsel for intervening petitioners. Please 
state your name, age, occupation, and place of residence. 

Ans. 1. Sarah Priddy ; age, 56 years; house upon a farm about 
13 miles northwest from ‘Cartervilie, Williamson county, Ills. 
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[uterrogatory 2nd by same. State whether you are married or 
single; whether you have been married; and, if so, who was your 
husband; whether he is living or dead, and, if dead, state when 
and where he died and whether he left a last will and testament. 

Ans. 2. Iam single now. I have been married. My husband 
was Tinsley Priddy ; hedied April 1, 1885; he died at the place I 
now reside, in Williamson Co., State of Illinois. He left no 

will. 
200 Interrogatory 3rd by same. State whether any person is 
administrator or administratrix of his estate; and, if so, who 
and about when he or she became such. 

Ans. 3rd. I am the administratrix of his estate; became such 
about the middle of April, LSS. 

Interrogatory 4th by same. Did Tinsley Priddy leave any chil- 
dren? If so, state the name and age of each. 

Ans. 4th. He left ten children, “ to wit:” Amanda, now Amanda 
Griffith, age about 34 years; Elizabeth, now Elizabeth Ennis, age 
about 32 years; Pettus Priddy, age about 30 years ; Mary, now Mary 
Walker, age about 29 years; Burke Priddy, age about 28 years; 
Catharine, now Catharine McCree, age about 22 y’rs; Abe Priddy, 
age about 21 years; Angaline, now Angaline Jerrolds, age about 20 
years; William Priddy, age about 16 years; Ida Priddy, age about 
lS years. 

Interrogatory 5th by same. State if he left any other child than 
those you have named, and whether he left any descendant of a de- 
ceased child. 

Ans. 5th. None, nor any descendant of a deceased child. 

Interrogatory 6th by same. You may state whether ‘Tinsley 

Priddy in his lifetime and yourself leased any lands for min- 
2U1 ing purposes to the Carbondale Coal & Coke Co.; if so, state 

about when and how many acres, and, if you can, give the 
description, and state whether Tinsley Priddy owned and resided on 
these lands till his death, and whether you have resided on them 
ever since his death. 

Ans. 6th. Yes; about 140 acres of land, leased about the Sth day 
of March, 1873, described as follows: ‘The N. W.4 of the 8S. W.4 and 
S. W. 4 of the 8S. W. } and the 8S. W. } of the N. W. } and the W. 3 
of the 8S. E. ¢ of the S. W. } of section 54, township § south, range 1 
K., of the 8rd principal meridian. Yes, he owned and resided on 
the lands until his death. I still reside on the same land. 

[nterrogatory 7th by same. Please state whether either your dower 
or homestead in these lands has been assigned or set apart to you, 
or whether these lands or any part of them have been divided or 
partitioned among the children of ‘Tinsley Priddy, deceased. 

Ans. 7th. Neither dower or homestead has been set aside to me, 
nor has any part of the lands been divided among the children. 

[nterrogatory Sth by same. State whether at the time said Tinsley 

Priddy died the Carbondale Coal & Coke Company was in- 
202 debted to him for advance rent or royalty due on said lease 
of these lands; and, if so, how much. 

Ans. Sth. At the time of his death the Carbondale Coal & Coke 
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Co. owed him one hundred and forty dollars for advance rent on 
royalty. 

Interrogatory 9th by same. State for what year this $140.00 ad- 
vance royalty became due, when it became due, and whether the 
Carbondale Coal & Coke Co. has ever paid it or any part of it to 
you as administratrix of the estate of Tinsley Priddy, deceased, or 
in any other capacity, and whether (if you know or believe) they 
ever paid any part of it to Tinsley Priddy in his lifetime. 

Ans. 9th. For year 1884, and became due January Ist, 1885; they 
have not paid any part of it to me in any capacity. Iam satisfied 
they never paid any part of it to Tinsley Priddy in his lifetime. 

Interrogatory 10th by same. State whether the Carbondale Coal 
& Coke Co. paid Tinsley Priddy in his lifetime the advance royalty 
accruing annually on said lease from the time it was made till the 
beginning of the year A. D. 1884, and whether they ever made any 
objection to paying the royalty to him because he was not the per- 
son entitled to receive it. 

Ans. 10th. I think they paid him everything up to the vear 1884. 

If they ever made any objections I did not know it. 
203 Interrogatory llth by same. Please state whether the 
Carbondale Coal & Coke Co. has ever been in possession of the 
land or any part of it leased to said company by Tinsley Priddy and 
yourself. State whether it has ever entered into or upon said lands 


or ever exercised or attempted to exercise any possession or right of 


possession of said lands either for mining purposes or otherwise. 

Ans. llth. None that I know of. 

Interrogatory 12th by same. Please state who is the actual pos- 
sessor of said lands; whether that possession is full, peaceable, quiet, 
and unobstructed. 

Ans. 12th. I am in possession of all the lands, and no persen has 
interfered or attemnpted to interfere with my possession. 

Interrogatory 15th by same. How long have you had and held 
such possession ? 

Ans. 13th. Ever since the death of Tinsley Priddy. 


And further this deponent saith not. 
her 
SARAH x PRIDDY. 


mark, 


And the said CATHARINE WALDRON, being next called and ex- 
am_-ed, testified and deposed as follows: 


Deposition of Catharine Waldron. 


[Interrogatory lst by counsel for intervening petitioners. Please 
state your name, age, occupation, and place of residence. 
204 Ans. Ist. Catharine Waldron; age, 59 years; housekeeper 
and farmer; reside about 1? miles northwest of Carterville, 
in the county of Williamson and the State of Illinois. 
Interrogatory 2nd by same. State whether you are one of the in- 
tervening petitioners in this suit. 
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Ans. 2nd. Yes; I suppose I am. 

Interrogatory 3rd by same. Were you acquainted with Henry 
Waldron in his lifetime? If so, state what relation he bore to you, 
when and where he died, and whether he left at last will and testa- 
ment. 

Ans. 3rd. Henry Waldron was my husband. He died on the 
22nd day of Aug., 1869. He died at the place where I now reside. 
He left no will. 

Interrogatory 4th by same. State whether he left any real estate 
at his death, how much, and give description of it. 

Ans. 4th. He left 105 acres, described as follows: The W. 3 of the 
N. W. } of section 3 and the N. E. } of the N. E. } of section 4, in 
township 9 south, range 1 east, of the third principal meridian. 

Interrogatory 5th by same. State whether he left any children. 
If so, how many? Give the name and age of each. 

Ans. 5th. He left 8 children. Their names: Emma, now Emma 

Morgan, age about 38 years; Israel Waldron, age about 36 
205 years; Mary, now Mary Fowler, age about 33 y’rs; Jacob 

Waldron, now dead, born in 1855 and died in 1877, and left 
no children and no will; David Waldron, age about 29 years; 
Henry Waldron, age about 22 years; Catharine, now Catharine 
McCree, age about 19 years. 

Interrogatory 6th by same. State whether the lands of which 
Henry Waldron died possessed of were after his death leased for 
mining purposes to the Carbondale Coal & Coke Co. If so, state 
about when they were so leased and by whom. State also whether 
at that time either you or any of the children of said Henry Wal- 
dron had sold or conveyed any interest in said land. 

Ans. 6th. There were. Date of lease, 5th day of April, A. D. 1873, 
by Catharine Waldron, Mary Waldron, now Mary Fowler, and Cath- 
arine Waldron, guardian of Jacob, Daniel, Martha, Henry, and 
Catharine, children and minor heirs of Henry Waldron, deceased. 
Before the lease was given, Emma Morgan deeded to me her undi- 
vided interest of said 105 acres. Said deed was signed, sealed, 
acknowledged, and delivered by Emma Morgan and her husband, 
Silas Morgan, in the words and figures following, “ to wit:” 


STATE OF ILLINOIs, | 
Williamson Co. f 
This intendure made and entered into this twenty-seventh day of 
October, in the year of our Lord one thousand eight hundred 
206 and seventy-one, between Silas Morgan and Emma Morgan, 
his wife, parties of the first part, and Catharine Waldron, 
party of the second part, witness oath : 

That for and in the consideration of the sum of two hundred and 
forty-eight dollars in hand paid, the receipt whereof is hereby ac- 
knowledged, the said party of the first part, being heirs-at-law of 
Henry Waldron, deceased, hast this day granted, bargained, and 
sold, and by their promise do grant, bargain, and sell, unto the said 
party of the second — their undivided interest fo the following-de- 
scribed lands (to wit): The northeast quarter of the northeast quar- 
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ter of section four (4), township 9 south, of range one (1) each, con- 
taining thirty-three acres; also the west half of the northwest 
quarter section three, township 9, range | each, containing sixty-nine 
acres and 54°, the said land herein conveyed being an eighth in- 
terest in and to the above-described lands, together with all and 
singular the hereditaments and appurtanences thereunto belonging 
or in anywise appertaining, to the said C/htharine Waldron, her heirs 
and assigns forever. , 
In testimony whereof the said party of the first part have here- 
unto set their hand- and seals the day and year above. 
SILAS MORGAN. — [sEAL.| 
EMMA MORGAN 
Witness : 
JAMES SCOTT. 


207 STATE OF ILLINOIS, } 
Williamson (. } 


[, James Scott, an acting justice of the peace in and for the said 
county, in the State aforesaid, do hereby certify that Silus Morgan 
and Emma Morgan, his wife, who are personally kuown to me as 
the persons whose names are subseribed to the above deed, approved 
before me this day in person and acknowledged that they executed 
the within deed for the proposed rpound and as their free and vol- 
untary act; and the said Emma Morgan, having been by me exam- 
ined separate and apart from her said husband, and the contents and 
meaning of said deed having been by me made known and fully 
explained, acknowledged that she freely and voluntaryly executed 
the same and relinguished all her rights and title to said described 
lands, and that she does not wish to retract the same. 

Given under my hand and seal this 27th day of October, 1871. 

JAMES SCOTT, 
Justice of the Peace. 


On the back of said deed the following indorsement : Recorded in 
Book Z, page 211. Filed 9th day of April, 1872. J. W. Hartwell, 


recorder. lee, $1.00, paid. 


208 Interrogatory 7th by same. You may state who owned the 
life estate or fee simple of said lands from the first day of 
January, A. D. 1883, to the first day of January, A. D. 1885, inclusive ; 
by what deeds or conveyances such persons became such owners. 
Ans. 7th. By conveyance from Emma Morgan I became the owner 
of one undivided eighth, and by conveyance from Isreal Walton 
the owner of one undivided elghth by couveyance of *Mary lowler 
the owner of one undivided eighth, and by conveyance from Jacob 
Waldron, deceased, I became the owner of one thirty-sixth. During 
that period I was guardian for Henry Waldron and Catherine 
Waldron, Jr., who each owned five thirty-sixths of said land as heirs 
of Henry Waldron, deceased, and Jacob Waldron, deceased, subject 
to my dower and homestead rights in said lands. David Waldron 


0 


was the owner of $$ of said land during that period, one-half of 


“Ye 


— 


~- 
, 
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which as him Henry Waldron, deceased, and Jacob Waldron, de- 
ceased, the other half of which as grantwre, of Martha Nanglo & 
Thomas Nanglo, her husband, subject to my rights of dower and 
homestead in said lands. 


Commission adjourned at 6 o'clock p. m., this 26th day of May, 
1886, until to-morrow at 8 o’clock a. m., 1886. 


At 8 o’clock a. m., May 27th, 1886, Catharine Waldron’s deposi- 
tion is resumed as follows: 


909 Interrogatory Sth by the same. Have you ~~ made 

LO you by Mary Fowle iT and Israe | Wal lron ? If s », ple: ise 
produce them and have them copied and made a part of your anewer 
to this interrogatory. 

Ans. 8th. I have the deeds here; they are in the words and fig- 
ures, to wit: 

The grantor, Mary Fower, wife of Abraham Fowler, of the county 
of Williamson and State of Illinois, for the consideration of two 
hundred and thirty-five dollars, convey- and quitclaims to Catharine 
Waldron, of the same county & State, all interest (being an undi- 
vided eighth) in the following-described real estate, to wit: The west 
half of the northwest quarter of section three (3) (containing 69,1), 
acres) and the northeast quarter of the northeast quarter of section 
four (4), containing, about 33 acres, and all in township nine (9) 
south, and in range one (1) east, of the third pz rincipal meridian, 
situated in the county of Williamson, in the State of Illinois. 

Dated this the 17th day of September, A. D. 1874. 


MARY FOWLER. [seat.] 


STATE OF ILLINOIS, ] 
Williamson Co. j 


I, Jno. D. Herrin, an acting justice of the peace in and for the 
county aforesaid, do hereby certify that Mary Fowler, personally 
known to me to be the person whose name is subscribed to the fore- 
coing instrument, appeared before me this day in person and ac- 

knowledged that she signed, Se aled, and delivered the said 
210 instrument as her free and voluntary act for the uses and 
purposes therein set forth. 

Given under my hand and official seal this the 17th day of Septem- 
ber, A. D. 1874. 

JNO. D. HERRIN, J. Peace. [Seat] 


On the back of said deed is the following indorsement: 
Quitclaim deed. Mary Fowler to Catherine Waldron 


STATE OF ILLINOIS, ® 
}} wliamson ( ounty, So 


The within deed was filed for record in the reeorder’s office of 
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Williamson county on the 7th day of October, A. D. 1874, at 2 o’clock 
p. m., and duly recorded in Book 5 of Deeds, on page 366. 


C. H. DURISON, 
Recorde r of Williamson Co. 
Fees paid. 


The deed of Israel Waldron is in the words and figures follow- 
ing: 

The grantors, Israel Waldron and Eliza Waldron, his wife, of the 
county of Williamson and the State of Illinois, for and in consideration 
of two hundred and forty dollars in hand paid, convey and warrant 
to Catharine Waldron, of the county of Williamson and the State 
aforesaid, the following-described real estate, “to wit:” One undl- 
vided eighth part of the west half of the northwest quarter of section 
three (3), containing 69,59, acres, and one undivided eighth part 
of the northeast quarter of the northeast quarter of section four (4), 

containing about 33 acres, all in township nine (9) south and 
211 in rangeone(1) east,of the third principal meridian, situated in 

Williamson county and the State of Illinois, hereby releasing 
and renouncing all claim under and by virtue of the homestead ex- 
emption lands of this State. 

Dated this 6th day of March, A. D. 1878. 


ISRAEL WALDRON. — [seat] 
ELIZA A. WALDRON. {[seAt. | 


STATE OF ILLINOIS, | 
pon ° Rs 
Williamson Co., | 


1, James M. Washburn, master in clans’y in and for said county, 
in the State aforesaid, do hereby certify that Israel Waldron & Eliza 
A. Waldron, his wife, who are personally know- to me to be the 
same persons whose names are subscribed to the foregoing instru- 
ment, appeared before me this day in person and acknowledged that 
they signed, sealed, and delivered the said instrument as their free 
and voluntary act for the uses and purposes therein set forth, in- 
cluding the release and claim of homestead. 

Given under my hand and seal officially on the 6th day of March, 
A. D. 1878. 

JAMES M. WASHBURN, 
[SEAL. | Master in Chancery for Williamson Co., Illinois. 


On the back of said deed is the following indorsement: 
Israel Waldron and wife t- Catherine Waldron. Warranty deed. 


STATE GF ILLINOIs, |... 
ve 7 ¥ > 88 . 
Williamson Co., | 


This instrument was filed for record on the 11th day of March, 
1878, at 11 a. m., and duly recorded in Book 8 of Records, page 367. 
M. 8. STRIKE, Recorder. 
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212 Interrogatory 9th by same. State whether your dower and 
homestead in said lands were ever assigned and set apart to 
you. 
Ans. 9th. No, sir; they were not. 
Interrogatory 10th by same. State who had and held the posses- 
sion of said lands from the death of Henry Waldron, your husband, 
till after the filing of the intervening petition in this case. 
Ans. 10th. I have had it under my possession since he died until 
that time, except what belonged to David Waldron. David took 
possession about the year 1879 or 1880 of his share of about ,°;; he 
has held possession from that time until now. 
Interrogatory 1lth by same. You may state whether any other 
person or corporation has had or held any possession of said lands 
or has attempted to exersize any right of possession of said land- or 
any part of them for the purpose of mining or otherwise between 
the Sth day of March, A. D. 1876, and about the 19th day of Sep- 
tember, A. D. 1885. 
Ans. 11th. No. 
Interrogatory 12th by same. State whether on the first day of 
January, A. D. 1885, the Carbondale Coal & Coke Co. was indebted 
to you and David Waldron for advance royalty due on said lands ; 
and, if so, state for what years and how much; how much in your 
own right and how much as guardian of Henry Waldron and Catha- 
rine Waldron, Jr. 
Ans. 12th. Yes; for the years 1882, 1883, & 1884; $105.00 
215 = for each year, or $315.00 for the three years. About $130.00 
is due me in my own right and about $87.50 as guardian for 
Henry and Catharine J. Waldron. This does not include interest 
for delay of payment. 
Interrogatory 13th by same. State whether your son, Israel Wal- 
dron, ever signed the lease made by you and Mary Waldron to the 
C.C.& C.Co. and whether, to your knowledge, he ever accepted any 
advance royalty from said company. 
Ans. 13th. To the best of my knowledge, he never signed it. He 
never accepted any royalty from the company and I never received 
any for him. 
Interrogatory 14th by same. You may state whether said C. C. & 
C. Co. have paid you advance royalty on said lands, what amount 
for edch year, and in what year their iast payment was made, and 
whether they have objected to pay you on account of your right to 
demand and receive being defective. 
Ans. 14th. Yes; they paid up to 1881 $91.85 for each year; last 
paid in 1882 for the year 1881. ‘They never objected to my right 
to receive the amount due me. 
Interrogatory 15th by same. Why did not the C. C. & C. Co. pay 
to you the full amount of $106.00 for each year? 
Ans. 15th. I suppose the reason was that Israel Waldron did not 
sign the lease. He was the owner of } of the land until the 6th 
day of March, 1878. 

214 Interrogatory 16th by same. After Israel Waldron sold and 
conveyed to you his part of the land, in A. D. 1878, did or 
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did not the C. C. & C. Co. offer to pay you any more than the $91.85 
per year for advance royalty on the land ? 

Ans. 16th. No, sir; they did not. 

Interrogatory 17th by same. Since the first day of January, 
A. D. 1885, have there been any conveyances of said lands so as to 
divide them in severalty among the joint owners? If so, state what 
and when such conveyances were made. 

Ans 17th. On the 8th day of January, 1880, Catharine McCree 
and her husband, Frank McCree, conveyed all their interest in said 
lands tome. On the 19th day of September, 1885, myself and my 
son, Henry Waldron, sold and conveyed to Daniel Waldron, Jr., 44 
acres off the south end of the west half of the northwest quarter of 
section 3,1n township 9 south, range one east, in Williamson Co., 
Ill.; also Daniel Waldron, Jr., and his wife sold and conveyed to 
me during my life, remainder to Henry Waldron, 26 acres off the 
northeast of the west $ of the northwest quarter of section 3; also 
18 acres off the east side of the N. E. quarter of the N. E. quarter 
in section 4, all in township 9 south, range one east, in Williamson 
Co., Ill., and on the same day myself and my son, Henry Waldron, 
and Daniel Waldron and his wife sold and conveyed to Israel Wal- 
dron 15 acres off the west side of the N. E. quarter of the N. E. 

quarter of section 4, township 9 south, range one east, of the 
215 ~=—ithird P. M., reserving to Catharine Waldron until her death 
} of all the crops from this tract. 

Interrogatory 18th by saine. You may state whether these sev- 
eral tracts of land are now in the actual and several possession of 
said several grantors, and whether in these conveyances any reser-a- 
tion of coal or other mineral was made in or under said land, or 
whether any mining privileges were reserved for the benefit of any 
person or corporation. 

Ans. 18th. Iam in actual possession of the land I got, Israel is 
in actual possession of the land he got, and David is in actual pos- 
session of the land he got. There was nothing said about the coal 
or mining privileges, to the best of my knowledge. 

Interrogatory 19th by same. State whether at the time you and 
Henry Waldron and David Waldron leased said lands for mining 
purposes to Ek. A. Hitchcock you were informed and _ believed that 
your lease to the C. C. & C. Co. had been adjudged and deemed for- 
feited, null, and void, and whether you had any information that 
said decree had been opened and a rehearing granted. 

Ans. 19th. I understood that the lease of the C. C. & C. Co. was 
null and void, and [ had not then heard that the case was reopened. 

Interrogatory 20th by same. Are you acquainted with G. T. John- 
son, one of the intervening petitioners? If so, how long have you 
known him, how far do you reside from him, and is there any re- 
lationship between his family and yours? If so, state the relation- 


ship. 
216 Ans. 20th. Yes. I have known him for about 20 years. 
I reside about one mile from him. My son married his 
daughter. 


Interrogatory 21st by same. You may state whether about a year 
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ago he came with James M. Washburn to your house to see you in 
regard to beginning a suit in the United States court to either collect 
the advance royalty due on mining leases to the C. C. & C. Co. or to 
to have the leases adjudged forfeited. 

Ans. 21st. Yes, sir. 

Interrogatory 22nd by same. You may state whether on that oc- 
casion he expressed for himself a preference either for collecting the 
money or for obtaining a forfeit of the leases. State, as near as you 
can, What he said. 

Ans. 22nd. I asked Mr. Johnson what he was going to do. I 
usked him if he was willing to loose the money that was due him to 
get a forfeit of thelease. I told him he would not be loosing as much 
as me. I said if he was willing to loose his I was willing to loose 
mine. The above is as near as I can recollect. He said, my under- 
standing was, he was willing to loose the amount of money due him 
to get shut of the lease. If he could not get shut of the lease he 
wanted the sum of money due him. 

Interrogatory 25rd by same. You may state whether the Carbon- 
dale Coal & Coke Co. or its receiver has paid or offered you any 
money as advance royalty on said lands since the year A. D. 1882. 

Ans 2Srd No, sir: they have not. 


And further the deponent saith not. 


CATHARINE x WALDRON. 


217 [sRAEL WALDRON, being next called, sworn, and examined, 
testified and deposed as follows : 


Deposition of Israel Waldron. 


Interrogatory lst by counsel for intervening petitioners. Please 
state your name, occupation, age, & place of residence. 

Ans. Ist. Israel Waldron; age, 36 years; farmer; reside about 
one mile and a quarter northwest of Carterville, in the Co. of Wil- 
liamson, in the State of Illinois. 

Interrogatory 2nd by same. Are you related to Henry Waldron, 
deceased, and to Catharine Waldron, the witness lastexamined? If 
so, state the relationship. 

Ans. 2nd. I am their son. 

Interrogatory 3rd by same. Do you know anything of the Carbon- 
dale Coal & Coke Co. and whether they had a mining lease of the 
W.4 N. W. quarter of sec. 3 and the N. E. } of the N. Ek. quarter of 
sec. 4, in township 9 south, range 1 east, in Williamson Co., IIl.? 

Ans. 3rd. Yes; they had a lease. 

Interrogatory 4th by same. State about when that lease was made, 
who owned the land at the time it was made, whether you had any 
interest in the land; if so, how much and how long you continued 
to own it, and whether you ever signed or acknowledged a lease of 
it, and whether you were ever offered by or accepted from the Car- 
bondale Coal & Coke Co. any money or advance royalty on a mining 
lease of that land. 
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218 Answer 4th. About April 5th, 1873; mother, myself, and 

brothers and sisters, except Emma Morgan. My interest was 
1, subject to the dower and homestead of my mother. I owned that 
interest until the 6th day of March, 1878; never signed or acknowl- 
edged any lease of said land, nor did the C. C. & C. Co. ever offer 
me any money, nor did I acceptany money from the C. C. & C. Co. 
as advance royalty on the lease of said lands. 

Interrogatory 5th by same. State whether you now own a part of 
said lands in severalty ; if so, how much and what part and who 1s 
in the actual possession of such part. 

Ans. 5th. | now own 15 acres of the land described as follows, to 
w-: 15 acres of- the west side of the N. I. } of the N. E. 4, see. 4, 
township 9, range 1 east, of the 3rd P.M. I am in possession of the 
15 acres. 

Interrogatory 6th by same. You may state whether the C. C. & 
C. Co. or its receiver has exercised any act of ownership or right of 
possession of any of the lands leased by your mother, Catharine 
Waldron, and your sister, Mary Waldron, to said company since the 
lst day of January, A. D. 1885, for mining purposes or otherwise, 
till the present time. 

Ans. 6th. No, sir. 

Interrogatory 7th by same. You may state whether the C. C. & 
C. Co. or its receiver have ever been in possession of said lands or 

any part of it for mining purposes or otherwise. 
219 Ans. 7th. No, sir. 


And further the deponent saith not. 
ISRAEL WALDRON. 


JOSEPH , being next called and examined, testified and de- 
posed as follows: 


Depesition of Joseph Waldron. 


Interrogatory Ist by counsel for intervening petitioners. Please 
state your name, age, occupation, & place of residence. 

Aus. Ist. Joseph Waldron; age,about 37 years ; occupation, a miner 
and farmer. I reside about two miles northwest from Carterville, 
in the county of Williamson, in the State of Ill. I reside on the S. 
W. 4 of the S. E. } of sec. 33, in township 8, range one east, of the 
ord P. M. 

Interrogatory 2nd by same. State whether this land was ever 
leased for mining purposes to the Carbondale Coal & Coke Co.; if 
so, about when and by whom. 

Ans. 2nd. Yes; on the 11th day of March, 1873, it was leased by 
Thomas Waldron and his wife, Barbara Waldron, to the C. C. & C. 
Co. 

Interrogatory 3rd by same. Were Thomas Waldron & Barbara 
related to you? If so, how? 

Ans. 3rd. Thomas Waldron was my father and Barbara Waldron 
was my stepmother. 

Interrogatory 4th by same. Is Thomas Waldron living or dead ? 
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If dead, about when did he die and where, and did he die testate or 
intestate ? 
Ans. 4th. He is dead. He died on or about the llth day 
220 May, 1876. He died on the same land on which I[ now re- 
side, without a will. 

[nterrogatory 5th by same. Did he own and possess any lands at 
the time of his death? If so, describe them. 

Ans. 5th. Yes; he owned the same lands-he leased to the C. C. 
W CU. Co. 

Interrogatory 6th by same. Did he leave surviving him a widow ? 
If so,is she still living? If not, about when and where did she die? 

Ans. 6th. He left a widow, Barbara Waldron, who is now dead. 
She died in February, 1884. She died on the same land her husband 
owned. 

Interrogatory 7th by same. State whether said Thomas Waldron 
at bis death left any children and grandchildren as his heirs-at-law ; 
if so, how many children, giving the name of each, and also how 
many grandchildren, giving the name of each; also the name of 
the deceased parent. 

Ans. 7th. He left only three children, “ to wit,’ Daniel Waldron, 
Sr., Martha, now Martha Guest, and myself. He left the following- 
named grandchildren: Children of a deceased son, Henry Waldron ; 
their name-: Emma Morgan, Israel Waldron, Mary Fowler, Daniel 
Waldron, Martha Naugba, Catharine McCree, and Henry Waldron, 
all of who are still living, and also Jacob Waldron, who died in- 
testate, without issue, about 1877. 

[nterrogatory 8th by same. You may state whether the 

221 above-named heirs-at-law of Jacob Waldron, deceased, have 

conveyed their interest in said land to you, giving each con- 
veyance in full. 

Ans. 8th. Yes, sir; they have. David and Mary Jane, his wife, 
conveyed their interest on the 22nd day of March, 1879, in words 
and figures as follows, to wit: 

The grantors, Daniel Waldron and Mary Jane Waldron, his wife, 
of the village of Carterville, in the county of Williamson and the 
State of Illinois, for and in consideration of fifty dollars in hand 
paid, convey and warrant to Joseph Waldron all of our undivided 
interest, being one-fourth, in and to Joseph Waldron, of the county 
of Williamson and State of Illinois, the following-described real es- 
tate, “to wit:” The southwest fourth of the southeast quarter of 
sec. 33, township 8 south, of range one east, containing furty acres, 
more or less, situated in the county of Williamson and State of I1li- 
nois, hereby releasing and renouncing all rights under and by virtue 
of the homestead exemption laws of this State. 

Dated this 22nd day of March, A. D. 1879. 


DAVID WALDRON. [| SEAL. | 
her 

MARY JANE x WALDRON. [seat.] 
mark, 


Signed, sealed, and delivered in presence of— 
HARRY JAMES. 
ERNEST BOND. 
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STATE OF ILLINOIS, | 
yey).e ‘ > SS 
Williamson Co., f 


I, John H. Farris, a justice of the peace in and for the said county, 
of the State aforesaid,do hereby certify thad David Waldron 
222 and Mary Jane Waldron, his wife, personally known to me 
to be the same persons whose names are subscribed to the 
foregoing instrument, appeared before me this day in person and 
acknowledged that they signed, sealed, and delivered the said in- 
strument as their free and voluntary act for the uses and purposes 
therein set forth, including the release and claim of the right of 
homestead. 
Given under my hand and seal this the 22nd day of March, 


JOHN H. FARRIS, 
Justice of Peac 


On the back of said deed is the following indorsement 


STATE OF ILLINOIS, | .. 
Williamson Co., f° 


I, H. Hendrickson, clerk of the circuit court and ex officio recorder 
within and for the county and State aforesaid, do hereby certify that 
the within and foregoing roe of writing was filed for record 
on the 20th day of March, A. D. 1886, at 1 o’clock p. m., and duly 
recorded in volume 23 of Deeds. on page AD. ‘ 

In testimony whereof I have hereunto set my hand the day and 
date aforesaid. 

H. HENDRICKSON, Cler/ 

Fees, 50c. 


And on the 17th day of March, 1884, Martha Guest and her hus- 
band, Simon Guest, conveyed their interest in said lands to me in 
figures and words, “to wit:” 

The grantors, Martha Guest and her husband, Simon Guest, for the 
consideration of $50.00,convey and quitclaim to Joseph Waldron, 

of the village of Carterville, county of Williamson, and State 
223 =o off Illinois, all interest in the following-described real estate, 

“to wit:” The southwest quarter of the southeast quarter of 
sec. 33, township 8 south, of range one (1) east, containing 40 acres, 
more or less, situated in the county of Williamson and the State of 
Illinois, hereby releasing and w: aiving all rights under and by virtue 
of the homestead exemption laws of this State. 

Dated this 17th day of March, A. D. 1884. 


MARTHA x GUEST [seat.] 


SIMON GUEST. [sEAL.] 


Signed, sealed, and delivered in presence of— 
JONATHAN T. HUDSON. 
FRANK WOOLF. 
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SraTE OF OHIO, 
Stark County, | 


“ s s 


Before nie, a justice of the peace in and for said county, personally 
appeared the above-named Martha Guest and Simon Guest, who 
acknowledged that they did sign and seal the foregoing instrument, 
and that the same is their free act and voluntary deed. I further 
certify that I did examine the said Martha-Guest separate and apart 
from her husband and did there and then make known to her the 
contents of the foregoing instrument, and upon that examination 
she declared that she did voluntarily sign, seal, and acknowledge 
the same, and that she is still satisfied therewith. 

In testimony whereof I hereunto set my hand and seal officially 
this 27th day of March, A. D. 1884. 


JOHNATHAN T. HUDSON, 
Justice of the Peace in and for Stark Co., Ohio. 


224 Tue STATE OF ORTO, } 
‘ ? , * SS 
Stark County, j 


[, John McGregor, clerk of the court of common pleas in court of 
law and record of said county, do hereby certify that Johnathan T. 
Hudson, before whom the annexed acknowledgement was taken, 
was at its date a justice of the peace in and for said county duly 
authorized by the laws of Ohio to take the same, and that I am well 
acquainted with his handwriting, and that his signature is genuine, 
and that the annexed instrument is executed and acknowledged ac- 
cording to the laws of the State of Ohio. 

[n testimony whereof I hereunto subscribed my name and affix 
the seal of said court, at the city of Canton, this 27 day of March, A. 
D. 1884. 

[COUNTY SEAL. | JOHN McGREGOR, Clerk. 


On the 13th day of October, A. D. 1879, Silas Morgan and Emma 
Morgan, his wife, conveyed their interest in said lands to me in 
words and figures, “ to wit:” 


The grantors, Silas Morgan and Emma Morgan, his wife, in the 
county of Williamson and State of Illinois, for the consideration of 
fifty dollars, convey and quitclaim to Joseph Waldron, of the county 
of Williamson and State of Illinois, all interest in the following-de- 
scribed real estate : The undivided one-fourth of the southwest fourth 
of the southeast quarter of section thirty-three (33), township eight 

(S) south and in range one (1) east of the third principal 
225 meridian, situated in the county of Williamson and the State 

of Illinois, hereby releasing and waiving all right under and 
by virtue of the homestead exemption laws of this State. 

Dated this 13th day of October, A. D. 1879. 

SILAS MORGAN. [sgt] 
EMMA MORGAN. [skRat.} 


sam I creme RP 
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STATE OF ILLINOIs, | __ 
Williamson Co., a 


I, John W. Morris, a justice of peace in and for the said county, 
in the State aforesaid, do and hereby certify tlat Silas Morgan and 
Emma Morgan, his wife, personally known to me to be the same 
persons whose names are subscribed to the foregoing instrument, 
appeared before me this day in person and acknowledged that they 
signed, sealed, and delivered the said instrument as their free and 
voluntary act for the uses and purposes therein set forth, including 
the release and claim of the right of the homestead. 

Given under my hand and seal this 13th day of Oct., A. D. 1879. 

JOHN W. MORRIS, 
. Justice of Peace. 

On the back of said deed is indorsed : 


STATE OF ILLINOIS, | 
ve . ‘ r ed 
Williamson Co., | 


I, H. Hendrickson, clerk of the circuit court and ex officio recorder 
within and for the county and State aforesaid, do hereby certify that 
the within and foregoing instrument of writing was filed for record 
on the 20th day of March, A. D. 1886, at 1 o’clock p. m., and duly 

recorded in volume 22 of Deeds, page 56. 
226 In testimony whereof I have hereunto set my hand the 
day and date aforesaid. 
H. HENDRICKSON, Clerk. 


Fees, 50c. 


Also, on the 28th day of December, 1880, Mary Fowler and her 
husband, Abraham Fowler; Israel Waldron and his wife, Eliza 
Waldron, conveyed to me their interest in said lands in words and 
figures, “to wit:” 

The grantors, Mary Fowler and her husband, Abr. Fowler; Israel 
Waldron and his wife, Eliza Waldron, of the county of Williamson 
and State of Ill., for the consideration of twenty dollars ($20.00), 
convey and quitclaim to Joseph Waldron all interest in the follow- 
ing-described real estate, “to wit:” The S. W. quarter of the S. EF. 
quarter of sec. 55, township 8 south and in range 1 east of the 3rd 
P. M., situated in the Co. of Williamson and State of IIl., hereby 
releasing and waiving all rights under and by virtue of the home- 
stead exemption laws of this State. 

Dated this 28th day of December, A. D. 1880. 


her 
MARY x FOWLER. [seat] 
mark. 
his 
A. x FOWLER. [SEAL. | 
mark. | 
. his 
ISRAEL x WALDRON. [sea..} 
mark. 


her 
ELIZA x WALDRON. — [seat.]} 


mark, 
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STATE OF ILLINOIs, | 
Williamson C0O., j 


ve . 


|, R. H. H. Hampton,a notary public, do hereby certify that Mary 
Fowler and her husband, A. Fowler, and Israel Waldron and 
227. ~=Eliza Waldron, his wife, personally known to me to be the 
same persons whose names are subscribed to the foregoing 
instrument as having executed the same, approved before me this 
day in person and acknowledged that they sigued, sealed, and deliv- 
ered —, including the release and claim of the right of homestead, as 
their free and voluntary act for the uses and purposes therein set 
forth. 
Given under my hand and notarial seal this 23rd day of Decem- 
ber, A. D. 1880. i 
| SEAL. | R. H. H. HAMPTON, N. P. 


Indorsed on the back of said deed, “ to wit 


STATE OF ILLINOIS, |. 

Williamson Co., if ™ 

I, H. Hendrickson, clerk of the circuit court and ex officio recorder 
within and for the county and State aforesaid, do hereby certify that 
the foregoing instrument of writing was filed for record on the 20th 
day of March, A. D. 1886, at 1 o'clock p. m., and duly recorded in 
volume 22 of Deeds, On page 72. 

In testimony whereof I have hereunto set my hand and the day 
and date aforesaid. 

H. HENDRICKSON, Clerk. 


lees, oUe. 


Also, on the 12th day of September, A. D. 1879, William D. 
Waldron, Martha Naugler, and Thomas Naugler, her husband, 
conveyed to me their interest to said land in words and figures, 
“to wit:” 

228 The grantors, William D. Waldron and Thomas Naugler 

and Martha Naugler, his wife,of Williamson Co., in the State 
of Ill., in consideration of ten dollars paid to said Wm. D. Wal- 
dron and ten dollars paid to said Martha Naugler and Thomas 
Naugler, hereby convey and quitclaim to Joseph Waldron, of the 
county and State aforesaid, all interest in the following-described 
real estate, “ to wit:” The S. W. quarter of the 8S. E. quarter of sec. 
thirty-three (33), in township eight (8) south and in range one (1) 
east of the third principal meridian, situated in the Co. of Wilhiam- 
son and the State of Ill, hereby releasing and waiving all rights 
under and by virtue of the homestead exemption laws of this State. 

Dated on this the 12th day of September, A. D. 1879. 


his . 
WILLIAM D. x WALDRON. [sEAt.] 
mark. 
MARTHA NAUGLER. | SEAL. 
THOMAS NAUGLER. | SEAL. 


Attest: JAMES M.. WASHBURN. 
14—247 
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STaTe oF ILLINo!s, | . 
Williamson Co., {°° 


I, James M. Washburn, master in chancery for Williamson Co., 
in the State of Ill.,do hereby certify that William D. Waldron, Mar- 
tha Naugler, and Thomas Naugler, her husband, who are personally 
known to me to be the same persons whose names are subscribed to 
the foregoing instrument, appeared before me this day in person ' : 
and acknowledged that they signed, sealed, and delivered the said 


instrument as their free and voluntary act for the uses and purposes | 
therein set forth, including the release and claim of the right of = 
homestead. | 
229 Given under my hand and official seal on this the 12th day 
of September, A. D. 1879. | 
JAMES M. WASHBURN, 
Master in Chancery for Williamson County, Illinois. 

And indorsed on said deed is the following, “ to wi 
STATE OF ILLINOIS, | _ . 

Williamson Co., f — 

This instrument was filed for record the 20th day of Mareli, A. D. 

1886, at 1 p. m., and recorded in Book 14 of Deeds, on page 570. 
H. HENDRICKSON, Clerk. 

Also, on the 27 day of June, A. D. 1885, Henry Waldron, Frank > ol 
McCree, and his wife, Catharine McCree, of the county of Williamson | 
and the State of Ills., for and in consideration of twenty dollars ‘ 
($20.00) in hand paid, convey and quitclaim to Joseph Waldron, of t 
the county of Williamson and the State of Illinois, the following- ) 


described real estate, “to wit:” The S. W. quarier of the S. E. quar- 
ter, in section 55, township 8 south, range one (1) east, of the 5rd P. 
M., situated in the county of Williamson and the State of Illinois, 
hereby releasing and waiving all right of the homestead exemption i 
laws of this State. 
Dated this 29th day of June, A. D. 1885. 
HENRY WALDRON. | SEAL. | 


his 
FRANK x McCREE. | SEAL. | 
mark. 


CATHARINE McCREE. [sxat.] 


Signed, sealed, and delivered in presence of— 


STATE OF ILLINOIs, } ; 
Williamson Uo., | 


I, R. H. H. Hampton, a notary public in and for the said 

230 county and the State aforesaid, do hereby certify that Henry 
Waldron, Frank McCree, and Catharine McCree, his wife, 
personally known to me to be the same persons whose names are 
subscribed to the foregoing instrument, appeared before me this day 
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in person and acknowledged that they signed, sealed, and delivered 
the said instrument as their free and voluntary act for the uses and 
purposes therein set forth, including the release and waive- of the 
right of homestead. 

Given under my hand and official seal this 27th day of June, A. 
D. 1885. 

R. H. H. HAMPTON, 
| SEAL. | Notary Public. 


The following indorsement is on the back of said deed: 


STATE OF ILLINOIS, } 
= ‘ 4 * AS 
Williamson Co., j 


|, H. Hendrickson, clerk of the circuit court and ex officio recorder 
within and for the eounty and State aforesaid, do hereby certify that 
the within and foregoing instrument of writing was filed for record 
on the 20th day of March, A. D. 1886, at 1 o’clock p. m., and duly 
recorded in volume 14 of G. C. Deeds, on page 571. 

[n testimony thereof I have hereunto set my hand the day and 
date aforesaid. 

H. HENDRICKSON, Clerk. 


lees, 5Oe. 


Interrogatory 9th by same. You may state whether you had con- 

tracted with Henry Waldronand Catharine Waldron, Jr., for their 

interests in said land some time prior to the making of the 

231 deed by them to you; and, if so, state about how long prior, 

and state also why they did not make the deed at the time of 
making the contract. 

Ans. ¥th. I made the contract fully a year before I got the deed, 
and the principal reason for waiting so long was that they were 
both minors at the time of the contract. Henry became of age in 
May or June, 1885, and Catharine became of age about the last of 
the year 1SS4. 

Interrogatory 10th by same. Who have had possession of said 
lands since the death of Thomas Waldron ? 

Ans. 10th. Barbara Waldron had full possession until her death. 
Since that time I have had full possession. 

Interrogatory llth by same. State whether the Carbondale Coal 
& Coke Co. owed you anything as advance royalty on their mining 
lease of said lands on the Ist day of January, A. D. 1885. If so, 
state for what year or years it had accrued, how much had accrued, 
and whether they had paid you anything on said royalty. If so, 
how, when, and how much? 

Ans. llth. There was due me $33.34 for advance royalty accrued 
from the Ist day of March, 1884, to the Ist day of January, 1885. 
The royalty for the months of January and February was paid me 
in mdse. by the C. C. & C. Co. 

And now, at 9.45 p. m., May 27, 1886, adjourned until 7.30 a. m 
to-morrow. 
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At 7.50 a. m., May 28, 1886, the examination of Josepn T. Wat- 
DRON was resumed as follows: 


Interrogatory 12th by same. State whether you demanded 

232 payment of said $33.34 advance royalty of and from said 

coal & coke Co. or if and from John W. Harrison, the re- 

ceiver of said company. If so, state how and when you made such 
demand. 

Ans. 12th. I made the demand in writing of John W. Harrison, 
receiver of the C. C. & C. Co. in the words and figures following, “ to 
wit :” 

CARTERVILLE, Itu., Jan. 1, 1585. 
To John W. Harrison, receiver of the Carbondale Coal & Coke Co. 

Sir: There is now due me for rent or lease on S. W. dof the S. E. 
1 of sec. 33, township 8 south, of range 1, forty dollars for the year 
1884, less the amount received at the company’s store at Carterville, 
Ill., in goods. I hereby demand payment of the amount due me 
for the rent as aforesaid, and if payment be not made within ten 
days of the date of the demand I shall claim a forfeiture in accord- 
ance with the terms of the lease heretofore given to you by me for 
minerals underlying said above-described real estate. 

Yours truly, JOSEPH WALDRON. 


I delivered this demand to William Henderson on the Ist day of 
January, 1885, to be mailed to John W. Harrison, receiver for the 
C. C. & C. Co., at St. Louis, Mo. 

Interrogatory 15th by same. You may state whether John W. 
Harrison or the C. C. & C. Co. ever paid you anything within ten 
days after this demand or at any time since said demand. 

Ans. 13th. No, sir; neithe- he nor the Carbondale Coal & Coke 
Co. have paid me anything since that time (the first day of January, 

1885). 
233 Interrogatory 14th by same. You may state whether the 
C. C. & C. Co. or John W. Harrison have had any actual 
possession of said lands or have exercised any acts of possession or 
control of said lands or any part thereof since January 10th, 1885. 

Ans. 14th. No, sir; they never have to my knowledge. 

Interrogatory 15th by same. You may state whether you reside 
on said land, and, if so, how long you have continuously resided on 
it, and if said company or their receiver had taken any actual 
possession of said lands for mining purposes you would have been 
likely to know it. 

Ans. 15th. Yes; I reside on said lands and have been residing 
on said land for the past five years. They have never taken any 
possession for mining purposes, and if they had I would have 
known it. 

Interrogatory 16th by same. Are you acquainted with G. T. 
Johnson, one of the intervening petitioners; if so, how long have 
rou known him, how far do you reside from him, and how long 
sont you so resided ? 

Ans. 16th. I have known him for about 25 years. I reside about 
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one mile from him—a little southwest on a direct line and about 1} 
miles by wagon road. I have resided within said vicinity for about 
25 years. 

Interrogatory 17th by same. State whether said Johnson had a 
conversation with you about the month of May, A. D. 1885, in 

regard to obtaining a forfeiture of the lease of his lands and 
234 of your land to the C. C. & C. Co.; and, if so, state as near as 

you can where and when this consideration took place and 
what was said by said Johnson. 

Ans. 17th. Yes, sir; he had conversation with me on the sub- 
ject in Carterville, Ill., in the latter part of May or the beginning of 
June, 1885. He met meon the street and told me he wanted to see 
mea minute. He called me to one side and told me concerning—he 
wanted to know how I felt about it. He said he was getting tired 
of being humbug-ed about his leases. He wanted'to know how I felt 
about the matter. I told him I did not know what to do at that 
time. After I told that he went on to tell me how this matter could 
be brought about. He said Mr. Barn, of Carbondale, and Mr. 
Washburn, of Carterville, would get us a forfeiture of the leases, and 
if they could not get a forfeiture they would get oar money—10%— 
and if they got the forfeiture they would not charge us anything. 
He also said if they got a forfeiture another company would lease 
our land. He said he was willing to go into the suit, and recom- 
mended it to me, 


And further this deponent saith not. 
JOSEPH WALDRON, 


Ronert WINNING, being next called, sworn, and examined, testi- 
fied and deposed as follows: 


Deposition of Roly rf Winn Lied. 


Interrogatory Ist by counsel for intervening petitioners. Please 
state your name, age, occupation, and place of residence. 

Ans. Ist. Robert Winning; age, 49 years; occupation, inspector 
of coal mines of the 5th district, [l].; reside, Carterville, William- 

son Co., Ill. 
235 Interrogatory 2nd by same. State how long you have re- 
sided at Carterville. 

Ans. 8th. About 8 years. 

Interrogatory 3rd by sane. How long have you been inspector of 
coal mines, and what was your occupation before that time? 

Ans. 3rd. I have been inspector 25 years. I was mine boss for 
the C. C. & C. Co. about 4 years. I raised and laid track, and acted 
under Thomas McMartin, mine boss, for about 1} y’rs. 

Interrogatory 4th by same. You may state if prior to your resi- 
dence in Carterville you were engaged in mining and prospecting 
for coal; and, if so, how long. 

Ans. 4th. Yes; I had been mining and prospecting for about 30 
years. 

Interrogatory 5th by same. State whether you are well acquainted 


110 W. HENDERSON ET AL. Vs. C. C. & C. CO. ET AL. AND 


with the coal mines of the C. C. & C. Co. at Carterville, and with the 
coal deposits there and in the vicinity, and what have been your 
opportunities of acquiring knowledge of them. 

Ans. 5th. Yes; I was prospecting here before the mines were 
opened to find the limits of this coal field. I had charge and kept 
the journal of the holes. I put down about eight drill holes. After 
the mine had been opened about 6 years | began working in the 
mine, and while working here I was running track-laying, bossing, 
und prospecting. 

Interrogatory 6th by same. About how thick is the vein of coal 

at Carterville and north and northwest from Carterville ? 
236 Ans. 6th. It runs from 8} to 93 feet. 

Interrogatory 7th by same. About how many tons of coal 
should be taken from one acre of land if the coal of that thickness 
be properly and economically mined. 

Ans. 7th. Over 7,000 tons per acre, allowing for 25% of slack and 
pillers for sustaining and keeping up the roof. In some places the 
above and of coal cannot be got on account of not being able to 
take the top coal, which is about 22 inches thick. When top coal 
cannot be got they can get 6,000 tons, allowing the same as above 
for slack and pillers. 

Interrogatory Sth by same. State, if you know, how much coal has 
been mined annually by the C.C. & C. Co. for the last 10 or 12 
years. 

Ans. 8th. I cannot give the amount before the year 1880. In 
1880, 150,000 tons; in 18581, 200,000 tons; in 1882, 240,000 tons; 
in 1883, 144,800 tons; in 1884, 108,735 tons; in 1885, 63,737 tons; 
the average per year from 1880 to 1886 is 181,664} for year. 

Interrogatory 9th by same. State, if you know, about how long 
the Carterville coal mines have been worked, and about how many 
acres have been exhausted. 

Ans. 9th. They have been worked about 15 years; about 103 
acres exhausted, according to Mr. Merriman’s statement as sup’t and 

mining engineer for the C. C. & C. Co., to the year 1884. He 
237 gave me this statement as mine inspector for 5th district of 
the State of Illinois. 

Interrogatory 10th by same. At the rate at which coal has 
been mined at Carterville for the last 15 years about how long would 
it take the C. C. & CU. Co. to exhaust the lands held under lease by 
said company in the vicinity of Carterville, leasing out the lands of 
Catharine & David Waldrow, those those of Tinsley Priddy’s heirs, 
and those of William Henderson and Joseph Waldron ? 

Ans. 10th. About 56 years, as they have exhausted about 11 acres 
per year, to the best of my knowledge, and I understand they have 
about 617 acres not worked out, deducting the above tracts. 


And further this deponant saith not. 
ROB’T WINNING. 
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Witit1AM HeEnpeErson, having been sworn, was next examined 
and testified as follows: 


Deposition of Wm. Henderson. 


Interrogatory Ist by counsel for intervening petitioners. Please 
state your name, age, occupation, and place of residence; also 
whether you are one of the intervening petitioners of this suit. 

Ans. Ist. William Henderson; age, 40 years; occupation, miner 
and farmer. I reside about 2 miles N. W. of Carterville, in Wil- 
liamson Co., Ill., and am one of the intervening petitioners. 

Interrogatory 2nd by same. You may state whether the C.C. & 
C. Co. in the year 1875 leased for minihg purposes the east half of 

the southeast quarter of sec. 33, in township 8 south and in 
238 range one east,in Williamson county and State of Illinois. 
Ans. 2nd. They did, on the 5th day of April, 1873. 

[nterrogatory 3rd by same. Who leases said lands to the Carbon- 
dale Coal & Coke Co.? 

Ans. 3rd. Nancy Priddy, guardian of the leirs of Pettis Priddy, 
dee’d. 

Interrogatory 4th by same. About when did Pettis Priddy die? 
Did he leave any last will? Did he leave a widow? If so, what 
was her name’? And state whether she was the person who leased 
said lands to C. C. & C. Co. Did Pettis Priddy leave any children? 
If so, siate the name and age of each as nearly as you can, and for 
which of them was Nancy Priddy the guardian. 

Ans. 4th. 1 don’t know how long he bas been dead, but think he 
has been 22 years or more. He left no will that I heard of. He 
left Naney Priddy his widow; she was tlie person who leased said 
lands to the C.C. & C.Co. He left 5 children—* names:” Paulina, 
now Paulina Sharen, age about 29 y’rs; Rhoda, now Rhoda Culp, 
age about 28 y’rs; Henry Priddy, age about 26 y’rs; Martha, now 
Martha Gooden, age about 24 y’rs; Susan, now Susan Mulkey, age 
about 22 y’rs. She was guardian for them all. 

Interrogatory 5th by same. State whether Pettis Priddy left any 
other persons as his heirs-at-law. 

Ans. 5th. None. 

Interrogatory 6th by. same. State whether Pettis Priddy died 
signed & possessed of any land in Williamson Co., Ill. If so, de- 

scribe them. 
239 Ans. 6th. He did, described as follows, “to wit:” The east 
} of the southeast quarter, in sec. 35, township 8 south of range 
one east of the 3rd P. M., in Williamson Co., III. 

Interrogatory 7th by same. Who owned and possessed the lands 
on the Ist day of January, A. D. 1885? What conveyances affect- 
ing the title of them have been made since the death of Pettis Priddy 
or since they were leased by the C. C. & C. Co.? 

Ans. 7th. I did. None between the death of Pettis Priddy and the 
lease of these lands on the 9th day of August, 1879. Paulina and 
her husband and Rhoda Culpand her husband conveyed to Patrick 
Gooden two undivided fifths of said land in the words an- figures 
following, “ to wit:” , 


éé 
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The grantors, Paulina Sharer and Benj. Sharer, Rhoda Culp and 
Charles R. Colp, for and in consideration of sixty dollars in hand 
paid, convey and quit claim to Patrick Gooden, of the Co. of Wil- 
liamson and the State of II1., the following-described real estate, “ to 
wit:” The undivided two-fifths of the east half of the S. E. quarter 
of sec. thirty-three (33), in township eight (8) south of range one (1) 
east of the 5rd P. M., containing 32 acres, more or less, situated in 
the Co. of Williamson, the State of Ill., hereby releasing and waiv- 
ing all rights under and by virtue of the homestead exemption laws 
of this State. 

Dated this 9th day of Aug., A. D. 1879. 

PAULINA SHARER. [seAt.|} 
his 

BENJ. x SHARER. [ SEAL. | 
mark, 

RHODA CULP. [ SEAL. | 

CHARLES R. COLP. [skAt.] 


Signed, sealed, & delivered in presence of— 


JOSEPH WALDRON. 


240 Srate or ILLINors, } sis 
Williamson Co., {°° 


I, John W. Morris, in and for the said county, in the State afore- 
said, do hereby certify that Paulina Sharer and Benj. Sharer and 
Rhoda Culp & Chas. R. Culp, personally known to me to be the same 
persons whose names — subscribed to the foregoing instrument, ap- 
peared before me this day in person and acknowledged that they 
signed, sealed, and delivered the said instrument as their free and 
voluntary act for the uses and purposes therein set forth, including 
the release and waive- of the right of homestead. 

Given under my hand and seal this ninth day of August, A. D. 
1879. 

JOHN W. MORRIS, 
Justice of Peace. 


On the back of said deed is the following indorsement: 


STATE OF ILLINOIS, | 
penye ‘ > 88: 
Williamson Co., | 


This indorsement was filed for record on the 25rd day of Febru- 
ary, A. D. 1880, at 1 o’clock p. m., and reeorded in Book 10 of Deeds 
on page 47—M.5S. Strike, clerk and recorder—and on the 13 day 
of Dec., A. D. 1880, Martha Gooden, daughter of Pettis Priddy, de- 
ceased, and William Gooden, her husband, conveyed one undivided 
fifth of said lands to Patrick Gooden in words and figures following, 
“to wit:” 

The grantors, William Goodin and Martha Gooden, in the Co. of 
Williamson and the State of Illinois, for and in consideration of 
sixty dollars in hand paid,convey and quitclaim to Patrick Gooden, 
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of the Co. of Williamson and the State of IIl., the following- 
241 described real estate,“ to wit:” The undivided one-fifth of the 
east half of the southeast quarter of section 33, township 8, 
range ] east, of the 3rd P. M., situated in the Co. of Williamson, in 
the State of IIl., hereby releasing and waiving all rights under and 
by virtue of the homestead exemption law of this State. 
Dated this 15th day of December, A. D. 1880. 
Signed, sealed, and delivered in the presence of — 


nis 
WILLIAM x GOODEN. [seat.] 


i? 


MARTHA GOODEN. [seat] 


STATE OF ILLINOIS, | 
Williamson Co.. 


> 88: 
I, John W. Morris, a justice of the peace in and for the said county 
and the State aforesaid, do hereby certify that William Gooden and 
Martha Gooden, his wife, personally known to me to be the same 
persons whose names are subscribed to the foregoing instrument, 
appeared before me this day in person and acknowledged that they 
signed, sealed, and delivered the said instrument as their free and 
voluntary act for the uses and purposes therein set forth, including 
the release and the waive- of the right of homestead. 
Given under my hand and seal this 13th day of December, A. D. 
LSSO. , 
JOHN M. MORRIS, 


Justice of the Peace. 
The following indorsement is on the back of said deed: 


STATE OF ILLINOTs, | 
Williamson Co., | 


» 88: 


[, W. T. Davis, clerk of the circuit court and ex officio recorder 

within and for the county and State aforesaid, do hereby cer- 

242 ~—s tify that the within and foregoing instrument of writing was 

filed for record on the 2Ist day of Feb., A. D. 1881, at 11 

o'clock a. m.,anad duly recorded in volume 12 of Deeds, on page 256. 

In testimony whereof I have hereunto set my hand and the day 
and date aforesaid. 


W. T. DAVIS, Clerk. 


And on the 8th day of March, A. D. 1881, Patrick Gooden and his 
wife, Nancy Gooden, conveyed and quitclaim- to me all interest in 
the following-described real estate in words and figures as follows, 
to wit: 

The grantors, Patrick Gooden and his wife, Nancy Gooden, of the 
county of Williamson and the State of Illinois, for the consideration 
of six hundred and forty dollars, convey and quitclaim to Wm. Hen- 
derson all interest in the following-described real estate, to wit: 
The east half of the southeast quarter of section 33, township 8, 
range 11 east of the 3rd P. M., situated in the county of Williamson 


15—247 


114 W. HENDERSON ET AL. VS. C. C. & C. CO. ET AL. AND 


and the State of Illinois, hereby releasing & waiving all right by 
virtue of the homestead exemption laws of this State. 
Dated this 8th day of March, A. D. 1881. 


his 
PATRICK x GOODEN. |[sEAt.] 
mark. 
her 
NANCY x GOODEN. [ SEAL. | 
Witness: mark 


R. H. H. HAMPTON. 


STATE OF ILLINOIS, ( 88: 
Williamson Co., J : 


I, R. H. H. Hampton, a notary public, do hereby certify that Pat- 

rick Gooden and Nancy Gooden, — are personally known to 

243 + me to be the same persons whose names are subscribed to the 

foregoing instrument as having executed the same, appeared 

before me this day in person and acknowledged that they signed, 

sealed, and delivered the said instrument, including the release and 

waive- of right of homestead, as their free and voluntary act for the 
uses and purposes therein set forth. 

Given under my hand and not-r-al seal this 20th day of Aug., A. 
D. 1881. | 
[SEAL. | R. H. H. HAMPTON, 

Notary Public. 
STATE OF ILLINOIs, | 

Williamson Co., f{ 

I, W. 'T. Davis, clerk of the circuit court and ex officio recorder 
within and for the county and State aforesaid, do hereby certify that 
the within and foregoing instrument of writing was filed for record 
on the 20th day of August, A. D. 188—, at 9 o’clock a. m., and duly 
recorded in volume 10 of Deeds, on page 576. — 

In testimony whereof I have hereunto set my hand the day and 
date aforesaid. W. T. DAVIS, Clerk. 


And on February 25rd, A. D. 1882, Henry Priddy conveyed and 
quitclaimed all his interest in said lands in words and figures as 
follows : 

The grantor, Henry Priddy (not married), for the consideration 
of one hundred dollars, conveyed and quitclaim- to William Hen- 

derson, of the Co. of Williamson and State of Illinois, all in- 
244 ~—sterest in the following-described real estate, “to wit:” The 
east half of the southeast quarter of sec. 33, township 8 south, 
of range 1 east, of the 3rd P. M., situated in the Co. of Williamson 
and the State of Illinois, hereby releasing and waiving all right 
under and by virtue of the homestead exemption laws of this 
State. 
Dated this 23rd day of Feb., A. D. 1882. 
his 
HENRY x PRIDDY.  [seat.] 
mark 
Signed in presence of— 


~ « 
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STATE OF ILLINUIs, | 
Williamson Co., j 


[, R. H. H. Hampton, a notary public in and for the said county, in 
the State aforesaid, do hereby certify that Henry Priddy, personally 
known to me to be the saine person whose name is subscribed to the 
foregoing instrument, appeared before me this day in person and 
acknowledged that he signed, sealed, and delivered the said instru- 
ment as his free and voluntary act for the uses and purposes therein 
set forth, including the release and waive- of the right of home- 
stead. 

Given under my hand and not-r-al seal this 23rd day of Feb., A. 
D. 1882. 

[SEAL. ] R. H. H. HAMPTON, 
Notary Public, # 3284. 


STATE OF ILLINOIS, | . 
} ~ halve Co., "By 


This instrument was filed for record on the 27th day of July, 
1882, at 3 o’clock — minutes p. m., and recorded in Book 14 of 
Deeds, page 95. 
W. F. DAVIS, 
\Clerk & Recorder, 
By W. H. HARDIN, Dep't-. 


245 And on the 25rd day of May, A. D. 1882, Isaac V. Mulkey 

and his wife, Susan Mulkey, conveyed and quitclaimed to 
me all their interest in said lands in words and figures following, 
ot thy 


The grantors, Isaac V. Mulkey and Susan Mulkey, his wife, for 
the consideration of sixty dollars (60.00), convey and quitclaim to 
William Henderson, of the Co. of Williamson, in the State of IIl., all 
interest in the following-deseribed. real estate, “ to wit:” The east 
half of the southeast quarter of sec. 33, township 8, range 1 east, of 
the 3rd P. M., situated in the county of Williamson, in the State of 
lilinols, hereby releasing and waiving all right by and under virtue 
of the homestead exemption laws of this State. 

Dated this 23rd day of May, A. D. 1882. 


his 
I. V. x MULKEY. [SEAL. ] 
mark. 
her 
SUSAN x MULKEY. [seat 
mark 


Signed in presence of— 


R. H. H. HAMPTON. 


STATE OF ILLINOIS, i] 
Williamson Co., f° 


I, R. HW. H. Hampton, a notary public in and for the said Co., in 
the State aforesaid, do hereby certify that 1. V. Mulkey and Susan 


, 
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Mulkey, his wife, personally known to me to be the persons whose 
names are subscribed to the foregoing instrument, appeared before 
me this day in person and acknowledged that they signed, 
946 ~=seuled, and delivered the said instrument as their free and 
voluntary act for the purposes and uses therein set forth, in- 
cluding the release and waive- of the right of homestead. 
Given under my hand and not-r-al seal this 25rd day of May, A 
D. 1882. 


R. H. H. HAMPTON, 
[SEAL. ] Notary Public. — 
# 3250. 
STATE OF ILLINOIS, | . 
Williamson Uo., fo” 


This instrument was filed for record on the 27th day of July, A. 
D. 1882, at 3 o’clock — minutes p. m., and recorded in Book 14 of 


Deeds, on page 94. 
W. T. DAVIS, 
Clerk & Record-, 
By W. H. HARDIN, Dep’dy. 


Interrogatory 8th by same. Who has had and held possession of 
said lands since the death of Pettus Priddy, and who (if you know) 
has paid the taxes thereon ? 

Ans. 8th. His widow, Nancy Priddy, held possession until about — 
1879 and paid taxes on same from 1879 to 1881. Patrick Gooden 
had possession and paid taxes in that time, and I have had posses- 
sion since 1881 and paid taxes on same. 

Interrogatory 9th by same. You may state whether the C.C. & 

C. Co. or its receiver has had or held or exercised any act of posses- 
sion of said lands or any part thereof for mining purposes or other- 
wise since you have been in possession of the same. 

247 Ans. 9th. They have not. t 

Interrogatory 10th by same. If said lease was binding and 
in operation after the minor children of Pettus Priddy, deceased, 
arrived at majority, state whether there was due you on the Ist day 
of January, A. D. 1885, from the C. C. & C. Co. or its receiver any 
money as advance royalty on their mining lease of said land. If so, 
how much and for what year or years did it accrue? 

Ans. 10th. $80.00, due me for the year 1884. 

Interrogatory llth by same. State whether you demanded pay- 
ment of the same; if so, of whom vou demanded it and whether 
the demand was oral or in writing. 

Ans. 11th. I made a demand of Receiver Harrison on the Ist 
day of January, A. D. 1885, in writing. Said demand was in the 
words and figures following, “ to wit:” 


CARTERVILLE, ILL., Jan. 1, 1885. 
To John W. Harrison, receiver of the C. C. & C. Co. 
Sir: There is now due me for rent or lease money on EF. } of the ‘ 


> 
~ - 


S. E. } of sec. 35, township 8, range 1 eist, eighty dollars for the 


—, ro 
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year 1884. I hereby demand payment for the amount due me for 
said rent as aforesaid, and if payment be not made within ten days 
from the date of this demand I shall claim a forfeiture in accord- 
ance with the terms of the lease heretofore given to A. C. Bryden, 

pres. of the C. C. & C. Co., by me for the minerals underlying 
248 said above-described real estate. 


Yours truly, WM. HENDERSON. 


Interrogatory 12th by same. Did you deliver this demand to John 
W. Harrison in person? If not, state what you did with it, and 
state also whether Joseph Waldron gave you a similar demand and 
what you did with that also. 

Ans. 12th. I enclosed it in an envelope and sealed it and addressed 
it to John W. Harrison, receiver of the Carbondale Coal & Coke Co., 
at St. Louis, Mo. I also gave name and number of street, but can- 
not recollect it now. I paid the postage in full. I mailed it on the 
Ist day of January, 1885, and the same day Joseph Waldron gave 
mea like demand for $33.34, with directions to mail the same, 
which I mailed at the same time. His demand was enclosed in an 
envelope, stamped and addressed to John W. Harrison, receiver of 
the C. C. & C. Co., St. Louis, Mo. | 

Interrogatory 15th by same. You may state whether you have 
leased the same lands to E. A. Hitchcock; if so, state when you 
signed said lease and whether it was before or after you received the 
information that the lease to the C. C. & C. Co. had been adjudged 

forfeited by the U.S. circuit court and whether it was before 

249 ior after the decree had been opened and a — granted. 

Ans. 13th. I did lease my lands to E. A. Hitchcock. | 

signed the lease about three days after the forfeiture was rendered, 

in the month of September, 1855, ie [ heard of the rehearing of 
the case. 

[Interrogatory 14th by same. In the written demand made by you 
you deserted the lease as given to A. C. Bryden, pres. of the C. C. 
& C. Co. by me, ete. State whether you ever gave a lease of said 
lands to any other person than E. A. Hitchcock, and state what lease 
you referred to in that demand. 

Ans. 14th. I never leased to anybody except E. A. Hitchcock. The 
lease I referred to in my demand was a lease given by Nancy Priddy, 
guardian of the minor heirs of Pettus Priddy, deceased, to the C. C. 
& C. Co., dated the 5th day of April, A. D. 1575. 

Interrogatory 15th by same. State whether the C. C. & C. Co. or 
John W. Harrison, their receiver, have paid or offered you any ad- 
vance pegany since the 31st day of December, A. D. 1884. 

Ans. 15th. They have never paid or tendered me any advance 
royalty : since that time. 


And further the deponant saith not. 
WILLIAM HENDERSON. 


And now, at 6 o’clock p. m., May 28th, A. D. 1886, adjourned until 
to-morrow morning at 7.30 o'clock a. m. 
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250 Taking of depositions renewed, when Davip WaA.Lpron, Jr., 
who was next called, sworn. and examined. testified as 
follows: 


Deposition of David Waldron, Jr 


Interrogatory Ist by counsel for intervening petitioners Oba ti 
your name, age, occupation, & place of residence. 
Ans. Ist. David Waldron, Jr.; age, 28 years; occupation, farmer — 


I reside about one mile northwest from Carterville, in the Co. of 
Williamson and State of Ill., on the following-deseribed land. “to 
wit:” The S. W | of the N. W. | of sec. 3, township J S., range | 
K., of the 3rd P. M. 

Interrogatory 2nd by same. How long have you resided at that 
place? 

Ans. 2nd. For the last five years. 

Interrogatory 3rd by same. State whether you owned any land 
during the years A. D. 1882, 1883, and A. D. 1884, and the fore part 
of A. D. 1885; and, if so, describe it. 

Ans. ord. Yes; described as follows: Five undivided eight-s of the 
W.4 of the N. W. } in sec. 5, in township 9, range 1 ea 
undivided eight-s of the N. E. 4 of the N. FE. } in see. 4, township 9, 
range 1 east, in Williamson Co, lll. Iam informed that the same 
is subject to dower & homestead right of Catharine Waldron, “ my —a 
mother.” 

Interrogatory 4th by same. Had the above-described lands been 
leased for mining purposes to the ) Co. ' 

and by whom. 
251 Ans. 4th. Yes; it was leased about 1873, April 5th; made 
by Catharine Waldron for herself and guardian of Jacob, 
Daniel, Martha, Henry, Mary, and Catharine, minor heirs of Henry 
Waldron, deceused. 

Interrogatory oth by same State whether on the Ist day of Jan- 
uary, A. D. 1885, there was any money due you from the C. C. & C 
Co. or its receiver as advance royalty on said lease; if so, state how 
much and for what years 1t had accrued 

Ans. 5th. Yes, sir; there was ,°, of $305 due me, which had ac- 
crued in the years 1882, 1883, and 1884 

Interrogatory 6th by same. You may state who was the owner of 
the other undivided interest in said lands during those years 

Ans. 6th. Henry Waldron, Catharine Waldron, Jr., an- Catharine 
Waldron, my mother. 

Interrogatory 7th by same. You may state whether you and your 
mother made a written demand for the payment of the advance 
royalty due from said ©. ©. & C. Co. on their lease of said lands, 
which had accrued during the years A. D. 1882, 1883, & 1884: if so, 
state about when and of whom such demand was made. 

Ans. 7th. Yes; on the Ist day of January, A. D. 1885, myself 
and mother made a written demand by James M. Washburn, our 
attorney. He was directed by me to mail the demand to John W. 


es in, i ee a ee 
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Hlarrison, the receiver of the C. C. & C. Co., and also, if he 
252 thought proper, to mail demand to Edwin Harrison, a prin- 
cipal stockholder in said Co. 

Interrogatory Sth by same. State whether said C. C. & C. Co. or 
John W. Harrison, its receiver, has paid or off ace to pay you any 
advance royalty since the Ist day of January D. 1885; if so, 

state when and state where was the last tims they ye you any ad- 
vance royalty. 

Ans. 8th. Neither John W. Harrison or the Carbondale Coal & 
Coke Co. have paid me anything since the Ist day of Jan., 1885. 
The C C. & C. Co: paid us for the vear 1ISSil in 1882. H. A. Blos- 
som has told me the money was really for me for my share and 
.shares for the other any time I wanted it 

Interrogatory 9th by same. When was the first time he told you 
that ? Was it before or after the lease was adjudged forfeited by the 
court ¢ 

Ans. 9th. Sinee that bling 

Interrogatory 10th by same. Did Henry Waldron and Catharine 
Waldron, ae have a guardian during the years A. D. 1882, A. D. 
1883, & A. D. 1884; if so, who was their guar fan? 

10th. Yes, sir; “ Mother,” Catharine Waldron. 

Interrogatory 11th by same. You may state how long you have 
resided on the lands leased by your mother & Mary Waldron to the 
C. C. & C. Co. A . 

Ans. llth. All my life. 


253 lnterrogatory 12th by same. Who has had the possession of 
these lands since they were leased ? 
Ans. 12th. My mother had possession of all the lands until 


ISSO. Sinee that I have had Se wegear ioe ZH acres. My mother 
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continued to hold possession ol the balances nth Sept. last. since 


which Lilie have held possession of IS nore acres - and [srael 
W — took possess} mn of eng off the west side of the N. E. 
of the N. E. }, in sec. 4, township 9, range 1 kk. Mother still con- 


tinu ies to hold possession of the remainder 

[nterrogatory 13ti by same. You may state whether the C. ( 
C. Co. or its receiver has had or held or exercised any acts of pos- 
session (ior mM ining purposes or 0 therwise) of said lands or any part 
of them. If so, state all you know about it 

Ans. 15th. No, sir they have not. 


And farthe the deponent saith not. 
DAVID WALDRON. 


JAMES M. WaAsnpBurRn, who was: next sworn and examined, testi- 
fied as follows 


Deposition Ol James M. Washburn. 


Interrogatory Ist by counsel of intervening petitioners. What is 


your name, age, occupation, and place of residence, and how long 


have you resided at that place ? 
Ans. Ist. James M. Washburn ; age, 69 years. Iam doing some 
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business as attorney-at-law, and at present county judge of William- 
son Co.; am also engaged in farming. I reside on a farm 
254 about one mile a little southwest from Carterville, in William- 
son Co., Ill., and have resided there for a little over 20 years. 

Interrogatory 2nd by same. Are you acquainted with the C.C. & 
C. Co., and with John W. Harrison, its receiver, and with interven- 
ing petitioners ? 

Ans. 2nd. I am not acquainted with John W. Harrison, the re- 
ceiver of the ©.C. & C. Co. Iam somewhat acquainted with the C. 
C. & C. Co. If Il remember correctly, I was one of the original state 
holders in its organization. I am acquainted with some (perhaps a 
majority) of the intervening petitioners, including William Hen- 
derson, Joseph Waldron, Catharine Waldron, David Waldron, Jr., 
Henry Waldron, and Catharine Waldron, Jr. (now McCree); also 
with Sarah Priddy and some of her children, and with G. T. John- 
son. 1 was also acquainted with Tinsley Priddy, husband of Sarah 
Priddy, in his lifetime. 

Interrogatory 5rd by same. You may state whether you are one 
of the attorneys for the intervening petitioners in this suit. 

Ans. 3rd. I am. 

Interrogatory 4th by same. If you know anything of a demand 
in writing made by either of the intervening petitioners or by Tins- 
ley Priddy, deceased, in his lifetime, of the C. C. & C. Co. or its re- 
ceiver, for money du- as advance royalty on mining leases on the 
Ist day of January, A. D. 1885, state all you know about it. 

Ans. 4th. I know something of a demand made by Tinsley Priddy 

and a demand made by G. T. Johnson and a demand made 
255 by Catharine Waldron and David Waldron, Jr. Some time 

in the early part of the year A. D. 1885 Tinsley Priddy and 
G. T. Johnson severally and Catharine Waldron and David Wal- 
dron jointly employed me to try to collect for them from the C. C. 
& C. Co. or its receiver, Jno. W. Harrison, the advance royalty which 
they claimed was due them from said company. ‘T. Priddy claimed 
$140.00 as due him for the year A. D. 1884 on the lease of 140 acres 
of land, Johnson claimed $120.00 on the lease of 120 acres accrued 
for the year 1884, and Catharine and David Waldron, Jr., claimed 
$315 accrued for the years 1882, 1883, and 1884 on the lease of 105 
acres of land, besides interest for vexatious delay of payment. On. 
being informed by me that the only way I knew to coerce payment 
of these claims (as the property of the Co. was in the hands of a re- 
ceiver) was to make a demand for the money in writing in order to 
get the money or a forfeiture of the leases, they directed me to pre- 
pare a written demand and send it to the person or persons of whom 
such demand should be made. Accordingly, about the 2nd day of 
February, A. D. 1885, | prepared three written demands-—one for 
Priddy, one for Jolinson, and one for Catharine & David Waldron, 
Jr., otherwise David W. Waldron—and sent them by mail in a regis- 
tered letter addressed to John W. Harrison, St. Louis, Mo. Ina few 
days after I received from the postmaster at Carterville a registry 
return receipt, which is filed as Exhibit T of intervening petition 
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of William Henderson and others in this suit. I kept copies 
256 of the several written demands, and I now refer to Exhibit 
T of the intervening petition as a verbatum et literatim copy of 
the demand made by G. T. Johnson & Francis Johnson (his wife), 
and to Exhibit Q of said petition as a like copy of the demand 
made by Catharine & D. W. Waldron, and té Exhibit R of said peti- 
tion as a like copy of the demand ‘nade by Tinsley Priddy and 
Sarah Priddy (his wife). These are all on file in this suit, and are re- 
spectively and to the best of my knowledge and belief true copies 
severally of the three several demands sent by me by mail ina reg- 
istered letter to John W. Harrison at St. Louis, Mo. I may add that 
on the same day I sent by registered letter the same or like de- 
mands to Edwin W. Hearrison at St. Louis, Mo., and a few days after 
received from the postmaster at Carterville a registry return receipt, 
signed Edwin Hearrison, per C. M. Pierce. I sent these demands to 
Kdwin Hearrison because I had been informed that he was a large 
stockholder and a kind of general sup’t of the business of the com- 
pany. 
Interrogatory 5th by same. If you know anything else that would 
be of advantage to the intervening petitioners you may state it. 
Ans. 5th. Ido not now recollect of but one other matter, but what 
is, perhaps, known by others as by myself. After these demands failed 
to bring the money demanded within the ten days, or, for that mat- 
ter, at all, G. T. Johnson had more than one conference with 
257 measto what should be done. I advised him that I knew 
of but one thing that could be done and that was to file a 
bill in chancery to have the leases adjudged forfeited ; that I was sat- 
isfied that he could have this done, but that in doing so he might 
lose the advance royalty then due him. He said that if he could 
get a forfeiture he would be willing to lose what the company owed 
him. Some time in May, 1885, he was informed that if himself and 
Catharine & David Waldron, Joseph Waldron, Wm. Henderson, and 
the heirs of Tinsley Priddy and one or two others adjoining them 
would get their leases to the C. C. & C. Co. adjudged forfeited they 
could lease them on the same terms toa responsible company which 
would begin working in their coal immediately ; he was also ad- 
jised that as many persons as were in a condition to do so could join 
in the same petition for a forfeiture. I informed him of the terms 
on which Mr. Barr and myself would bring this suit in the U.S. 
circuit court; these terms afterwards — embodied in a contract be- 
tween Mr. Barr and myself, of the one part, and the intervening 
petitioners, of the other. The terms seemed very satisfactory to Mr. 
Johnson; at least, he made no objections to them and had a con- 
ference with Juseph Waldron to ascertain whether he would go into 
the suit. He also, without reward or promise of it, went with me to 
confer with Catharine Waldron, with Sarah Priddy,and toone Wm. 
'Tally’s to confer with him all about bringing this suit to obtain a 
forfeiture of their leases, and in the event they got the forfeiture to 
lease their lands again, or if they failed to secure the judg- 
258  mentof forfeiture they were assured that the money due would 
be tendered them. Mr. Johnson took more interest and 
16—247 
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seemed more anxious for the forfeiture than any other of the inter- 
vening petitioners, except possibly Wm. Henderson. The terms of 
the contract between Mr. Barr and myself, of one part, and the inter- 
vening petitioners, of the other, were stated distinctly by me to Mr. 
Johnson before we went to see the others. They were again stated 
by me to Catharine Waldron in the presence of Mr. Johnson. They 
were, to the best of my recollection, again repeated to David Wal- 
dron in his presence and hearing. ‘They were again stated by me 
to Sarah Priddy and some of her children in the presence of Mr. 
Johnson, and they were again repeated to Wim. Tally partly by 
Mr. Johnson and partly by me, all of us being together at Tally’s 
house or near his house, just outside his yard fence, and the result 
of the eonference was that Mr. Barr and myself were employed by 
the intervening petitioners to bring their suit in the U.S. circuit 
court, which we did soon after. 


And further this deponent saith not. 
JAMES M. WASHBURN. 
STATE OF ILLINOIS, | 


y* . , > $$ ° 
Williamson Co., | 


I, R. H. H. Hampton, a notary public in and for said county & 
State, and also special commissioner appointed by the circuit court 
of the U.S. for the southern district of Ill. to take testimony for the 
intervening petitioners, Wm. Henderson and others, in the suit now 
pending in said court, in which Sam’l M. Dodd e¢ al. is complainant 
and The Carbondale Coal & Coke Co. is the defendant and said Wm. 

Henderson and others are the intervening petitioners, do 
299 ~~ hereby certify that on the 26th day of May, A. D. 1886, and 
continuing from day to day until the 29th day of May, A. D. 
1886, inclusive, in accordance with notice hereunto attached, I did 
take the foregoing depositions of Sarah Priddy; Catharine, Israel, 
Joseph Waldron, Rob’t Winning, Wm. Henderson, David Waldron, 
Jr.,and James M. Washburn, witnesses, whose names are severally 
subseribed to their foregoing depositions; that previous to the com - 
mencement of tle examination of each of the witnesses they were 
severally sworn by me to testify the truth in relation to the matters in 
controversy between the intervening petitioners and the said C. C. & 
C. Co., defendants, as well as between said intervening petitioners and 
Sam’l M. Dodd et al., said complainants, so far as they should be in- 
terrogated concerning the same; that the said depositions were taken 
at my office, in the village of Carterville, Co. of Williamson, State of 
Il]., on the 26th, 27th, 28th, and 29th days of May, A. D. 1886, and 
that after said depositions were taken by me as aforesaid the inter- 
rogator- and answers thereto, as written down in each, were read over 
by me in the hearing of the witness- who made the answers, and that 
thereupon the same were respectively signed and sworn to by the 
respective and several deponants before me, the said oaths being ad- 
ministered to each of said witnesses by me at the place, on the days 
and year last aforesaid. 
R. H. H. HAMPTON, [seat] 


Special Commissioner & Notary Public. 


— 
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260 = Srare or ILLINo!s, | . 
v* . . 4 SS . 
Williamson Co., 


In the name of the people of the State of Illinois. 


The people of the State of Illinois to William Henderson ; Joseph, 
Catharine, and Israel Waldron, Sarah Priddy, Rob’t Winning, 
and James M. Washburn: 

You are hereby severally commanded to appear before me, at my 
office, in the village of Carterville, in the county & State aforesaid, 
at 9 o’clock a. m. on the 26th day of May, A. D. 1886, and from day 

to day thereafter, so long as it shall be necessary, to testify and speak 
the truth in behalf of Wm. Henderson and others, intervening peti- 
tioners in the suit of Sam’! M. Dodd et al. vs. The Carbondale Coal & 
Coke Co., now pending and undetermined in the United States cir- 
cult court for the southern district of Ill.,at Springfield, Ill.; and this 
you are not to omit under the penalty of the law. 

Given under my hand and seal on this the 21st day of May, A. D. 
ISSO 

R. H. H. HAMPTON, [seat] 


Spec “ual of Commissioners of said Court «& Notary Public. 


Oflice of R. H. H. Hampton, in the village of Carterville, in the Co. 
of Williamson and State of IIL, June 21st, A. D. 1886, at 1 o’clock 


a> “ p. to 
H. A. Blossom, receiver, in person, and appearing by his solicitor, 
W. 'T. Allen, and William E. Barr, trustee, appearing by James 
‘Taussig, his solicitor, and the Carbondale Coal and Coke Co., appear- 
ing by W. J. Allen, its solicitor, having read the depositions 
261 of the witnesses examined in this cause, walve cross-exami- 
nation of the said witnesses, and they state that said deposi- 
tions may be returned to the court by the notary forthwith. Said 
depositions are therefore hereby returned without cross-examinations 
and with the following bill of costs, including the direct examina- 


tion : 
R. H. H. Hampton, special commissioner ---- -..-..------ $26 97 
, . oo 2 8d — 
James Kelly, C. W. C J See 6 15 
| Rob’t Winning, witness wi alias ahiceatpnitiviniente enipliiieiaiininie t 50 
1 SOTOGE Fe RRO, WE Fs ik cir tnneendionssninnn ‘ 3 00 
WOT ccna siaciccitillindinitdliaeell eateries eee - $40 12 


R. H. H. HAMPTON, 


Notary Public & Special Commissioner. 
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STATE OF ILLINOIS, | 
Williamson Co., f{  - 


In the name of the people in the State of Illinois. 


The people of the State of [ll]. to Wm. Henderson; Joseph, Cath- 
arine, and Israel Waldron, Sarah Priddy, Rob’t Winning, James 
M. Washburn, and David Waldron, Jr.: 


You are hereby severally commanded by me to appear before me 
in my office, in the village of Carterville, Co. of Williamson and 
State of Ill., at 1 o’clock p. m. on the 21st day of June, A. D. 1886, 
and from day to day thereafter as long as shall be necessary, to 
testify and speak the truth in behalf of William Henderson and 
other intervening petitioners in the suit of Daniel M. Dodd et a/. vs. 
The Carbondale Coal & Coke Co., now pending and undetermined 

in the U.S. eireuit court for the southern district of IIl., at 
262 Springfield, Illinois, and this you are not to omit under the 
penalty of the law. 

Given under my hand and seal on this the 14th day of June, A. 
D. 1886. 

R. HW. H. HAMPTON, 


Special Commissione rT’ AX’ Notary Public 


(Indorsed:) Filed June 5, 1886. J. A. Jones, clerk. 
(Also indorsed oF Retiled September 20, LSS6. te A. Joues, clerk. 


Depositions ON Behalf of De fe ndants lo [nti rvening Petition of William 
Henderson et al., Read in Kvide nce on Hearing of said Petition. 


2°63 In the Circuit Court of the United States for the Southern 


District of Illinois. 


S. M. Dopp et al. ) 


f P > 


CARBONDALE COAL AND COKE COMPANY ef al. J 


‘Testimony taken on the 3rd day of July, 1SS6, before L. L. Wal- 
bridge, special exathaiher, appointed by the circuit court of the 


United States for the southern district of lllineis, in the matter of 


the intervening petition of William Henderson et al., at the office 

of James Taussig, Esq., No. 509 Olive street, St. Louis, Missouri. 

Present: Mr. Barr, of Barr & Washburn, solicitors for William 
Henderson ef al.,and James Taussig, Esq.,and W. J. Allen, Esq., 
solicitors for defendants. 


G. T. JoHNSON, sworn and examined on behalf of the defendanis, 
testified as follows: 


Deposition of Gy. 7. Johnson. 
(By Mr. ALLEN :) 


Q. State your name, age, residence, and occupation. 


~~ - 
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A. My name is G.'T. Johnson. I reside in Williamson county, 
Illinois; farmer. I was 56 years old on the 9th of February. 

Q. How near do you live to Carterville, Illinois, where the coal 
and coke company have been mining coal for some years past? 

A. I live just one mile and a quarter on a line from the public 
square. 

(©. Are you one of the petitioners engaged in litigation in the 

circuit court of the United States for the southern district of 
264 —_ I] linois in a suit against the receiver of the coal & coke com- 

pany and others, which litigation looks to the forfeiture of 
the coal leases? Are you one of those petitioners’? 

A. I don’t know whether I understand that or not. 

(. Are you one of the petitioners in the suit in reference to the 
coal leases ? 

A. I guess, if I understand it, I am 

(). You are one of the petitioners t 

A. lam. 

©. With Henderson and others? 

A. I don’t know about him. 

Well, he is one, is he not? 

A. Yes, sir. 

And Mrs. Waldron ? 

A. Yes, sir. 

Q. You are the George T. Johnson who appears in that litigation 
as one of the en ? 

A. Yes, S] 

—. You may state who you employed to commence that litigation 
and for what purpose the emp loy ment was made. 

A. I can do that very clearly. About January, I expect it was, 
when we first commenced it, I first employed Mr. Washburn to see if 
the company was going to pay—if he could get the money out — 
the company—what was due me for 1884, and he said he guessed 
there would be no trouble about it, and I said didn’t want to get 
into any trouble or lawsuit about this matter, and he told me to fo 
around and see Mr. Simpson and find out who was president and all 
about it, as he wanted to write to the company and the receiver 
and all, and I went and saw him and he wrote, and then he 
said he could not collect it. He told me he didn’t think there 
was any chance to collect it. This was along in May, at the 
term of the circuit court in 1885, he tells me this. He says 
to me, says he—he always calls me ‘Tom—he says, “Tom, | 
think the best thing we can do is to get up a petition in the 

United States court to pay them leases off or declare 
265 them nulland void leases.” Well, I said,“ | want my money, 

but I don’t want to get into any trouble in the United States 
court,” and he says,“ There is notrouble about the United States court.” 
Well, it went on awhile and I went around and told Mr. Washburn 
and saw Mr. Waldron and Mrs. Priddy, and there was Mr. Hender- 
son, and we didn’t care to go into it at that time. Well, Mr. Wash- 
burn didn’t decide what he was going to charge us if I went into it. 
I wanted to know the bill; I always like to know thatas we go along. 
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My means are very limited, anyway ; but he finally came to the con- 
clusion that he would get up a petition and he would charge us 10 
per cent.if the money wascollected. That was the contract between 
ine and Washburn individually ; and, if not, if the United States de- 
clared my leases null and void, I would give him the privilege of 
another lease to lease the land to another company, provided the 
United States declared it null and void, but if the money was paid 
I was to pay him 10 per cent. on the amount collected ; that is about 
as faras I went. Well, then, there was more about it; they had a 
kind of a suit got up by the court. I don’t know how it was, but —w 
Mr. Washburn sent a man around with some new leases to sign, and ) 
he sent Mr. Hampton around to sign the new leases. 

@. Who to? 

A. He came to me; I don’t know whether he came to anybody i 

else or not; I am speaking for myself. | 

Q. Who were the leases to ? 

A. Well, I don’t know, because I didn’t learn that. I don’t be- 

lieve I could state that at all; but says I, “ I shall sign no new lease, 

Mr. Hampton, until lam certain the United States court de- 
266 clares my old lease null and void,” and I says, “ I don’t want 

to get myself into any trouble about this,” and he says, “ It is 
all right.” Well, I didn’t sign it; so I never read thelease. I gave 
it to my two sons, who do all my reading and writing, and my 
wife, and | just put him off and didn’t sign the lease at all. Well, 
about a week after I saw Mr. Washburn, and he says, “ What are 
you going to do about these new leasess?” and says I, “ Nothing at 
all;” says I, “ | have got my money that is due me, and that is all | 
want,” and says he, “ That is not what I thought you said;” and I 
said, “That is what | said;” and says I, “ 1 was to have my money 
and if I could not get my money,” says I, “I wanted to know it,” 
and that is about all the conversation. 

Q. You may state whether you have got your money from the 
| receiver of the coal and coke company, this money for which you 
| commenced suit. } 
| A. I have every dollar, every cent. Now, if you will permit me 

to tell about it I will. There was another company wanted to lease 
the land; I wish you to understand that as we go along. Of course, 
if | had got out of this I would have leased it if it had been declared 
null and void, but I got my money. 

Q. Did you authorize any one,as far as you are concerned, to have 

the lease declared forfeited or that it should be prosecuted any 


further? | 
A. Not on my part. 
Q. Having got your money, you are satisfied ? 
| A. That is all I wanted and that is all I employed Mr. Washburn i 


to do in the first place. 
@. Can you read or write ? 
A. No, sir; I cannot, unfortunately. 
267 Q. Well, you may state as a matter of fact at whose request 
you came here to have your deposition taken. 
A. At Mr. Blossom’s request. 
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). He is the receiver? 
A. Yes; I suppose he is. [ came at Mr. Blossom’s request. 

Q. Do they pay your expenses ? 

A. Yes, sir. 

Q. You may state whether at any time before this litigation of 
which you have been speaking you have had occasion to bring suit 
against the Carbondale Coal & Coke Company for rent due on the 
lease involved in this controversy. 

A. Yes; 1 commenced suit against them once. 

(). In what court? 

A. It was before a magistrate; I believe Squire Morse, in our dis- 
trict. 

(). Did you get judgment ? 

A. No; they paid it off. 

©. When was that? 

A. I believe it was, as well as I recollect, for the royalty due in 
1877. It had a run over a year. 

Q. Did you have a lawyer? 

A. Yes; Mr. Washburn. 
Q. The same gentleman who is mentioned before in this litiga- 
tion ¢ 

A. Yes, sir 


Cross-examination waived 


Signature waived. 


268 H. A. Biossom, sworn and examined on the part of the de- 
fendant. testified as follows: 


Deposition of HT. A. Blossom. 
(By Mr. 'TaussiG:) 

(). State your name and oecupation. 

—. My name is H. A. Blossom; Iam at present receiver of the 
Carbondale Coal & Coke Company. ’ 

(). How long have you occupied that position ? 

A. Since the 15th of February, 1586. 

(). Were you connected with it in any manner before that time? 

A. From October, 1884, until April 18, 1885, I was secretary and 
acting manager to the receiver; from April 15, 1885, until Febru- 
ary 15, 1886, | was general manager for the receiver. ‘The receiver 
was then John W. Harrison. 

Q. So that from February, 1886, you have substantially had the 
management of the receiver's affairs of this concern’? 

A. I may say from the beginning I have had substantially charge 
of it since October, 1884. 

(. Have you become familiar with the lands owned and con- 
trolled by the corporation ? 

A. Yes, sir. 

Q. Particularly the coal lands? 
A. Yes, sir. 
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Q. Now, I wish you to tell what you know of the condition and 
the value of the leased lands which are in controversy in this case 
of the intervening petition of the Hendersons. 

A. By condition do you mean the tena-cy? 

Q. The location; I don’t care for the tena-cy, but the location and 
relation to other possessions of the corporation. 

A. The company had at the time of the receivership leases 
from Joseph Waldron, Catherine Waldron, William Tully’s heirs, 

Tinsley Priddy, George T. Johnson, William Henderson, David 
269 Waldron, Hiram Carter, W. E. Sizemore, Elijah Peterson, 

George K. McDonald, H. W. Walker,and Henry Phillips. They 
were also operating when the receiver took possession of the leased 
lands, the lands of Laban Carter. I think I have mentioned all the 
names of the leases. All of these leases are still in the possession and 
control of the receiver, with the exception of Joseph Waldron, Wil- 
liam Henderson, and Catharine Waldron, and the heirs of Tinsley 
Priddy and George T. Johnson have begun a proceeding to set aside 
the leases given by them respectively, and since the proceeding was 
begun George T. Johnson has accepted all of his royalty due him, 
and I may say, therefore, we are in undisputed possession of that 
part; also the lands which I have mentioned, with the exception of 
Laban Carter and Peterson, and which are substantially in one 
group; they lie west of the present workings of the company some 
three-quarters of a mile, the nearest one being that of W. E. Size- 
more. ‘That is as near as I can recollect, and the company has not 
worked any of those lands. It is very hard to determine what 
the value of the property is until after it is examimed by mining 
into it, but, assuming that the coal there is of equal value with that 
which we are mining off of the Carterville lands, I consider that the 
leases of Catherine Waldron and Joseph Waluron, Priddy, and Hen- 
derson are equal to all of the others if not greater. 

Q. When you say “all the others” what do you embrace in that? 

A. I mean all, Joseph Sizemore, Parliam Carter, Peterson, Walker, 
and D. Waldron. 

Q@. Are you familiar with the value of the whole estate of 
270 ~=— the corporation embracing these leases in controversy ? 
A. Yes, sir. 

(). What would be the effect of the forfeiture of those leases upon 
the whole value of the estate in your charge ? 

A. The effect of it would be, in my judgment, to reduce the value 
one-half or more. 

QQ. What effect would the forfeiture of the leases have upon the 
chances or pros pects of the realization of the debt of the corporation 
represented by its bonds and the receiver’s certificates issued up to 
the present time? 

—. The prospects of realizing if those leases were cancelled would 
be very limited, and my reason for that opinion is that the oppor- 
tunities for working those lands would give so much greater advan- 
tage to the parties operating them that it would be almost impossi- 
ble for another company to operate the remaining lands in com pe- 
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tition with that company by reason of the natural advantage which 
this property has for ready access to the railway. 

Q. Now, please state a little more p: artic ularly in what these nat- 
ural advant iges consist. 

The railway running out of Carterville runs at a slight grade, 
and: after leaving the top of the hill there is a natural depression in 
the surface of the land which would give a very convenient switch 
to the mines to be operated on the Waldron property, so that 
ears would gravitate down directly lo the Carbondale & Shawnee- 
town road without requiring any assistance or power to move them. 

Q. How would the coal on the leased lands in controversy 
271 here be worked or mined. Would it be or could it be mined 
by direct drifting from what is known at the Dodd shaft on 

the present workings of the company or otherwise? 

A. No, sir; that would be impossible. It would be necessary to 
sink a new opening in order to get out the coal. 

(). When you say that it would be impossible do you refer to the 
running of direct drifts from the old shaft ? 

A. I refer to running direct drifts from the old shaft; yes, sir. 

(. Why would that be impossible ? 

A. Because of the distance—because of the depression between 
the old workings and the ones in controversy, where we have every 
reason to be lieve, from all the information that we ean get, that there 
is no roof to sustain the passage-ways through, for the reason that 
we would be working against the natural dip of the coal, so far as 
we have investigated it, making a draft all the way from the coal 
up to our present opening in the Dodd shaft. 

Q. When you say it would be impossible you do not mean to say 
it would be physically impossible with an unlimited expenditure of 
money, do you ? 

A. I do not mean to say that an unlimited expenditure of money 
would not produce a roadway through there; but it would be, in a 
financial sense, physically im possible 

(. It could not be made a profitable operation, could it ? 

A. It could not be made profitable. 

(). Now, in what manner could or would the leased lands em- 
braced in this cont roversy be made available 

A. By the opening of a shaft on the Waldron property in 

272 such a loeation as the bore-holes would show was best 

adapted for the sinking of a shaft, which would be some- 

where on the side of the hill high enough up so that the cars would 
run straight down onto the railway 

Q. When you say “from somewhere on the hill” do you mean 
upon the crest of the hill? 

A. Not on the top of the hill directly, but on the side of the hill. 

(). I wish to ask you whether, in the course of your administra- 
tion of this property as receiver, you have made the subject of min- 
ing coal and coal lands a m: itter of investigation, and whether you 
have accurate familiarity and knowledge on that subject. 

A. I have sought to acquire full information of our property ; In- 
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cidentally others, such as I was able to investigate with a view to 
improving ours. | 3 

Q. You have read the deposition of Mr. Robert Winning in this 
vase, have you? 

A. Yes, sir. | 

Q. And you have noticed his estimate of the probable yield of 
coal of the lands of this company, have you? 

A. Yes, sir. 

Q. And the period of time for which he estimates the lands would 
be sufficient to yield enough to pay the company ? 

A. Yes, sir. 

Q. I wish you to state what you can in relation to that from the 
experience you have got. 

A. My experience with these mines is that if there were no ele- 

ments of chance as to what might be discovered in opening a 
273 mine, and if there were none of the contingencies which hap- 

pen in those mines so that every pound of coal could be got- 
ten out and used commercially, Mr. Winning’s statement would 
be probably be correct, but there are numerous difficulties in the 
way. 

Q. Contingencies ? 

A. Numerous difficulties in the way which we have discovered 
and which may turn up in the same field again. 3 

Q. Enumerate them more particularly, if you please. . 

A. There is the lack of a roof, the lack of a good bottom at times, 
faults in the coal, horsebacks, splits, and the natural fall of the coal 
away from the bottom of your shaft, sometimes in waves, sometimes 
in a steady depression running back. 

(). A dip? 

A. A steady dip. 

Q. Now, will you be a little more particular in explaining the 
technical terins you have used here, such as “ horsebacks,” “ faults,” 
“splits,” ete. ? 

A. When we come toa place where the roof is bad we mean by 
that that there is nothing solid above the coal sufficient to bear the 
weight of the surface roof above that, or else that it is of such poor 
quality that it will not stand to be propped. The props don’t break, 
but the whole thing ¢eomes down and makes it dangerous for any- 
body to work in there—dangerous for the miners. We have such a 
case as that in the Mary Only lands, which the company used to 
lease and which they were forced to abandon by reason of there being 
no roof on them. I think there was 100 acres, or something like 
that, and the coal in that direction is understood to run out—to give 

out—in the bore-holes—that is, it don’t show the same thick- 
274  nessof vein of coal,and insomeplaces noneatall. By “ faults” 

we understand such depressions in the roof of the coal by rea- 
son of stone or some other foreign substance running in that washes 
the coal out from the top; that the roof, instead of being level, will 
come down. By “horsebacks” we understand such a rise in the 
land as will run the coal out, and it requires more expense .to place 
it and keep it out of the way even if both “ horsebacks ” and “ faults” 
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don’t seriously interfere with the coal on either side in the shape, as 
we find it, of bunches of sulphur and other foreign matter. It ren- 
ders the coal unmarketable, such as this is claimed to be, and to send 
it out would be detrimental to the general interest of the mine; and 
by “splits” we mean the running in of slate between the top of the 
vein and the bottom of the vein. 

() Is 1 practicable to determine by calculation the quantity of 
coal which an acre of coal land will yield merely from the borings 
which are made ordinarily for the purpose of ascertaining whether 
the land in question is coal land or not? 

A. No, sir; there is no way to determine accurately. 

(). What is the nature of these borings? How are they made? 

A. All these borings that I know about, I might say, have been 
mode with an ordinary auger, which goes down through, and by 
taking up the particles which are chipped off, as, for instance, stone, 
slute, or coal, approximately you can determine the thickness of 
each strata or roof of mineral as you. go through it, but you can’t 
closely determine the quantity of the coal you find, nor can you be 
certain that what you find at this particular place will follow through 

the entire land on which you are boring. 
270 (). Is there any safe way known to you for the determina- 
tion of the quantity of coal contained in a certain territory 
other than the actual operation of mining and taking out of the 
coal ? 

A. Not that I know of. It is largely a matter of chance; recorded 
instances of that in the geological report. 

(). What eeological reports do you refer to? 

A. More particularly to the Illinois State geological report. 

(). | wish you to state why the rents or royalties claimed in this 
proceeding were not paid. 

A. The subject of the payment of these rents and royalties came 
up shortly after the first of January, 1885, during Mr. Harrison’s 
administration, and was immediately referred to his solicitor, Mr. 
Allen, who advised him that it was not necessary for him to pay 
those at once; that there were some differences of opinion in respect 
to certain of the titles, and that he would not be safe to pay the 
monev until he had an order of the court, and that he looked upon 
it as being an or rather, perhaps, an extraordinary claim against the 
receiver, which these parties should present to the court, setting 
forth the facts and getting an order instructing them to pay the 
money. 

Q. What was, if you know or have heard, the matter discussed 
by the receiver’s solicitor—what was the nature of the difficulty as 
to the title? 

A. The difficulties were with respect largely to the Waldron lands, 
those of Catherine Waldron and the Tully heirs and Henderson— 

well, not particularly with respect to Henderson, because we 
276 had discovered he had made his title good by several suits 
against the company in previous years; but as to Mr. John- 
son we were under the impression there was a mortgage of reeord— 
were so told by parties at Carterville—and generally that the title 
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had got to be definitely arrived at, so that an order might be made 
by the master which w ould de termine who was to receive the money 
and save the receiver from paying a second time. 

Q. Well, what was the advice that Judge Allen, as solicitor, gave 
to the receiver ? 

A. His advice was not to do anything about it; not to pay them, 
but let these people go in and get the necessary orders, and then he 
would be safe. 

Q. You have read the depositions taken in this case on behalf of 
the petitioners in relation to the statements made by you to David 
Waldron, have you ? 

A. Yes, sir: son of Catherine Waldron. 

Q. To the effect, substantially, that money was ready for him 
whenever he wanted it? 

A. Yes, sir. 

Q. Now, please state what the conversation was and what you did 
in regard to it. 

A. Imet David Waldron at the office of the company, and I called 
him in and spoke to him in respect to these leases of his mother, and 
had quite a conversation with him, in which I said to him that we 
had great difficulty in determining who owned the Waldron lands 
and in fact most of the other lands, and that if they would simply 
come forward and prove their respective interests so that we could 

pay the money without fear of being required to pay a second 
277 ~_—-titmne for it we could get an order of the court or he could get 
an order of the court to receive it, and that the receiver in his 
auswer had expressly stated that he desired to pay this money when 
he ascertained who was entitled to receive it. In the talk to David 
I asked him if ne could tell me if he knew who owned the lands, 
and, having my note book with me, | made a memorandum of what 
he had tosay about it. He was unable to determine himself exactly 
who owned the lands, but as near as we could arrive at it from his 
statements he said Catherine Waldron at that time (this was along 
in the spring of 1866, either in February or March)—that Catherine 
Waldron owned a life estate in 44} acres; that Jacob Waldron was 
deceased, but was entitled to 133 acres at the time of his death; that 
Israel was entitled to 18} acres; that David was entitled to 28 (that 
was the party I was talking to),and Henry to 13}. I called his 
attention to the fact that that made 113 acres, when they only claimed 
to own 105, and he said in substance that he could not tell me ex: actly 
how the matter stood, but he thought ~_ was about the way it stood. 
He said that Emma Morgs in, his sister , Catherine McCree, his sister ; 
had sold to their mother, and that Martha Mangle, another sister, 
had sold to David Waldron—that is, off the sane property T wee 
talking about; that accounted for his having 28 acres and his two 
brothers having but 13} acres. Well, the conversation then turned 
to the date of these deeds, and he said the deeds, some of them, were 
dated quite a way back, and I said, “ How am I going to tell how 
much you were entitled to for the year 1882,” and so on for the 
years 1883 and 1884—that is, when these changes took effeet— 
978 and whether the rents were carried with them : and, if so, 
in what proportions and what the general distribution. 


on 
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[ said substantially (this conversation is substantially what oe- 
curred) further that I did not see how I could find out how much 
each party was entitled to, and that if he could find out there was 
no trouble for him to get the money; that I paid the money into 
court, and that it was standing there ready for the different parties 
to claim their interest. He intimated to me that so far as he was 
concerned he would be perfectly satisfied to take his money, but that 
it was a matter of pride with him not to do anything in that direc- 
tion unless his mother would sell; that they were together embarked 
in this matter as a joint affair, and, of course, as his mother would 
not agree to it, that he would not like to, but that so far as he was 
concerned he would just as lief we would have the leases if we had 
the money as to see them cancelled. He agreed, after I had talked 
with him, that my position to determine how much he was entitled 
to or anybody else until the deeds were put on record—he said that 
he did not know whether they were all on record or not, but he was 
sure they had them all; that my position to determine would be, of 
course, very difficult—not exactly in this language, you understand, 
but that is the substance of it. 

(. The corporation has not worked these lands for eval, has it ? 

A. No, sir. 

Q. Has there ever been any change in the relation and position 
by the corporation of these lands under its leases since the begin- 
ning of the year 1885? 

A. None whatever. 

. . Please state how and to what extent the corporation 
279 controlled these lands from the time of your charge and 
whether there has been any change in that respect since. 

A. All that property which this company leases is under some- 
where from 35 to 90 feet, and there has never been any opening made 
in it; the tenancy or occupation of it by the company has been con- 
structive from the time the leases begun up to the present time, and 
could be nothing else. 
©. What is the character of the leases and the actual fact as to 
the control of the surface ? 

A. As to controlling openings into the coal, the company is en- 
titled to use so much of the surface as it needs for building. 

Q. I merely want the facts in the provisions of the leases. What 
are the facts as to control of the surface? 

A. As to the control of the surface, we have no control over it 
whatever unless we go there to mine. 

Q. Can you tell approximately or accurately the amount of rental 
in the shape of royalty which has been paid by the corporation on 
these leases since they have been made ? 

By Mr. Barr: The owners of these lands, the lessors, control and 
have in possession the surface of the land. 

Witness: I have so stated. ‘he records of the company show 
that Catherine Waldron has received in money $829.30, and the 
rentals for 1882, 1883, and 18384 was paid into the court by me. 
William Henderson, I get from the same source, has received $880. 
The rental for 1884 was paid into the court. Tinsley Priddy re- 
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ceived $1,540. The rental for 1884 has been paid into court. 
280 =The heirs of Thomas Waldron, which is the property claimed 

by Joseph Waldron in this controversy, have received $440. 
The rental for 1884 was paid to the court. Mr. Joseph Waldron 
has received $1,540. That is up to and including 1885, and the 
rentals due on these other leases for the year 1885 have also been 
paid into court. 

Q. State what you know, if anything, concerning the intentions 
of your predecessor, Mr. Harrison, as receiver, to operate these 
properties in dispute here for the purpose of extracting coal. 

A. It was Mr. Harrison’s intention—— 

Q. That was when ? 

A. That was shortly after his taking possession, when he had an 
opportunity to go and see the property to open a new mine on the 
Waldron land in order that he might have a modern mine, with all 
the modern improvements of hoisting and machinery, and that he 
might be able to get out somewhere in the neighborhood of 300,000 
tons per annum, which was what we calculated was necessary or 
very desirable, rather, to do in order to make the property pay any 
sort of reasonable profit on the amount of money they had in it— 
that is to say,on the mortgage indebtedness. Mr. Harrison was 
opposed at all times to the expenditure of any money on the present 
works In the way of betterments or modernizing them, for the reason 
that he desired to save all the monev we got in and to save all the 
expenses on his old plant and allow it to the new one, and give the 
new one the benefits of all that we had in the way of operating and 
improving the mine. 

Q. Was there any intention to make application to the court for 

leave to incur such an expenditure ? 
2581 A. Mr. Harrison and I, I think, in the month of May, last 

year, shortly after he came back from Denver, considered 
seriously the question of going tothe court and asking for authority 
to expend fifteen or twenty thousand dollars in the opening of the 
new mine, but for some reason or other he did not do it and it run 
along for a little while longer, and before he got around to it again 
these gentlemen had begun their suit. | 

Q. Do you know anything as to the practice, in the cases of the 
parties claiming to be the owners of these disputed leaseholds, as to 
their method in collecting the rents from the. company in reference 
to delays? 

A. Yes, sir. 

@. What do you know about that? 

A. The company by agreement or, I presume, by arrangement 
used to allow these lessors to buy goods at the store to be applied on 
their accounts for rental or royalty—the same thing—allowing them 
to take out (in the last of it; before that it was a little different— 
they took all they wanted); but the last year or so they were only 
allowed to take out a pro rata by the month, and some of these par- 
ties, notably the heirs of Thomas Waldron, took their accounts out 
of the store almost entirely. Some of the Tully heirs took theirs 
out. Catherine Waldron was apparently never in any hurry. She 


ETHAN A. HITCHCOCK VS. CARBONDALE C. & Cc. CO. ETAL. 135 


allowed it to run along for a year or two ata time without press- 

ing the subject. William Henderson, for the royalty of 1882 and 

1883, sued the company and got his money, and the same way with 

Tinsley Priddy, and, if | am not mistaken, Tinsley Priddy sued the 

company in 1882 and 1883 and collected his money in that way. 
After they sued they came up and we paid. 


282 Q. Do you know what, if anything, led these claimants to 
pursue a different course by the prosecution of this suit? 
A. I do not know anything definitely. All I have heard has 


been rumors and reports brought to me by different parties that the 
ore & steel company were going to take the lands if they could get 
rid of these leases. 

Counsel for intervenor objected as hearsay 


Wirness: A Mr. Simpson, who was formerly in the employ of 
Mr. Harrison there as a sort of local manager, had said he had been 
asked to resign, and he had come back from Williamson county and 
would be there 


Counsel for the intervenor objected. 


WitNess (continuing): And Wm. Henderson said at first all he 
wanted was his money, and that if he could not get his money, the 
cancellation of the lease, and the same way with Mr. Johnson, and 
afterwards they turned right around the other way and they wanted 
the cancellation of the leases, and if they could not get that they 
wanted their money. 

(). Have you received any information from any of these claim- 
ants as to the effort of this or any other company to control these 
lands? 

A. Not from any of these claimants, except that they have stated— 
David Waldron stated, I think, to me that he understood there was 
another company ready to take possession and open up at ance. 

(. Has the Crystal Plate Glass Company been mentioned in that 
connection ? 

A. I never heard it mentioned except by Judge Allen. 


283 The Crystal Plate Glass Company was not known down there 
in this matter. It — generally understood as being the ore 


& steel campany—that is, they were in the mining business, and 
one Mr. Simpson was their superintendent and the other Mr. Simp- 
son, who worked at Harrison, was his brother, and he claimed to 
know a good deal of these leases by reason of his position. 

(). What are the relations of the St. Louis Ore & Steel Company 
and the Crystal Plate Glass Company to the Carbondale Coal & 
Coke Company, as far as the prosecution of the mining of coal is 
concerned ” 

The St. Louis Ore & Steel Company is the competitor of the 
Carbondale Coal & Coke Company, and, while perhaps they have 
conducted their opposition as entirely a business matter, I have 
sometimes thought that friendly competition hardly would go as far 
as their acts have gone. 

Q. What would be the effect on the property of the Carbondale 
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Coal & Coke Company and its prospects if either of these companies 

were to obtain control of the lands leased in dispute there? 
A. It would be disastrous; disastrous in respect to the fact that 
they could operate their property more cheaply than the successors 
of the Carbondale Coal & Coke Company could possibly hope to. 

Q. Do you know Mr. Hitchcock ? 

A. Yes, sir. 

©. What are his relations to the ore & steel company ? 

A. He is the present receiver of the St. Louis Ore & Steel Com- 
pany. 

—. What were his relations to the ore & steel company before it 

passed into his hands as receiver ” 
284 A. He was president. 
Q. What are Mr. Hitchcock’s relations to the Crystal Plate 
Glass Company ? 

A. He is president. 

Q. What, if any, use could the Crystal Plate Glass Company make 
of those lands if it controlled the different mining properties? 

A. None that I know of, except to come in competition with our 
trade for the railroad. Mr. Hitchcock has stated to me the coal was 
not valuable for his purposes. We frequently brought some over 
to him for his purposes, at Crystal City, on the theory expressed in 
the report of Messrs. Potter and Riggs as to its qualities for gas pur- 
poses, and I sold him a barge-load some time in the spring, and I 
was very anxious to find whether it was satisfactory and I went to 
see him, and he said, no, it was not satisfactory at the price, and 
he could not use it, or something of the sort. 

Q. What business does the Crystal Plate Glass Company carry on 
and where ? 

A. They manufacture plate glass at Crystal City. 

®. In what State ? 

A. In Missouri. I wish to say in respect to this same matter that 
I have a contract with the ore & steel company to deliver them a 
minimum of 30,000 and a maximum of 10,000 tons during the sea- 
son, the idea being given to me if the coal was satisfactory it would 
go to the Crystal Plate Glass Company, and I have furnished them 
of that about, if I remember rightly, 900 tons. That was after the 

contract was made. Since then there has been no request or 
285 intimation to furnish any more, and I do not know whether 
the contract stands or not. I had a talk with Mr. Garrison, 
and I said, “I suppose you know my miners have demanded a 
higher price, and that voids the contract,” and he said to me, I 
would have to “get him out on a strike,” or words to that effect. 
At any rate, there has been no application for any more coal. 
Q. When you say that you wanted do you mean yourself indi- 
vidually ? : 
A. I mean as receiver of the Carbondale Coal & Coke Company. 
—. Who were the officers of the Carbondale Coal & Coke Com- 
pany in January and February, 1885? 
A. A.C. Bryden was president and J.C. Bryden was secretary. 
Q. Where was their place of business ? ? 
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A. Mr. Bryden lived at Carbondale; J. C. Bryden lived at Car- 
bondale, where the records of the company were kept, and Mr. A. 
C. Bryden moved down there and moved away again, but whether 
before or after the first of January I don’t know. He came back 
to St. Louis. He moved there shortly after the failure of this com- 
pany. 

Q. Did the company havea place of business at Carbondale in 
ISS5 ? 

A. Well, I can’t say as to that; I think Mr. Bryden kept the ree- 
ords in the office of W. J. Allen down there, who was solicitor of the 
company; as to that I can’t say; but the records were in his office 
at one time shortly afterwards. 

Q. Have any of the petitioners in this intervening petition ex- 
cept the petitioner Johnson received at any time during tae admin- 
istration of the estate by the receivers, Mr. Harrison and yourself, 

any rent from the receivers for the disputed leases ? 
286 A. Not for the disputed leases; but Sarah Priddy, one of 
the claimants in these leases, has received rent for another 
tract of ground in which she has an interest as heir of William 
Tully, deceased. 

(. But that is an interest which is not in dispute in this case ? 

A. That is an interest which is not in dispute in this case. 

(). As to the interests which are in dispute in this case, | under- 
stand you to say the receivers have paid no rent, either before or 
since the institution of this suit to the petitioners ? 

A. No, sir. 

. Who represented the receivers at Carbondale and at the mines 
during the fall of 1884, if anybody ? 

A. At Carterville Mr. Dundas Simpson had charge, with the title 
of division superintendent, until, I think, April Ist, 1885, and at 
Carbondale Mr. J. C. Bryden had charge, also with the same title— 
that is, at Harrisen, also the same title—but he lived at Carbondale 
all the time. I don’t remember exactly the date Mr. J. C. Bryden 
retired from the service of the receivership. 

(). Were the works of the corporation operated from the time of 
the receivership, in 1884, to the present time ” 

A. Yes, sir. 

(. Has the receiver always had his employés in charge of the 
different parts of the works? 

A. Yes, sir; when Mr. Simpson was not there Mr. Trigonning 
took his place. 

Q. Has Mr. Harrison and you as his representative during the 
continuance of his receivership, and have you since you have 
been receiver, been in attendance at Carbondale and Carterville 

often ? 
287 A. I suppose I have been there on an average of three 
times a month every month since December, 1884, and some- 
times oftener. 

(). Have the places of business and the offices of the receiver been 
well known and a matter of notoriety in that neighborhood ? 

A. Yes, sir. 

1S—247 
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Q. Where did the receiver pay these pay-rolls? : 

A. The pay-rolls were paid at what is known as the office. It 1s 
on the line of the switch from Carterville station up to the Dodd 
shaft and almost immediately opposite the slope trestle. 

Q. I wish you to state whether the place of the office of the re- 
ceiver was a matter of notoriety ? 

A. A matter well known down there; never changed since first 
established. 

Q. Was there ever a period of time from October, 1854, to the 
present time when the receiver did not have parties or representa- ~s 
tives or employes or superintendents in charge of the place of busi- 
ness of the corporation ? 

A. I do not think there has been, excepting Sundays—24 hours— 
at any time when there was not a superintendent of the division in 
charge there. 

Q. Did these petitioners know you and Mr. Harrison personally ? 

A. I can’t say that. Catherine Waldron knew me and her son 
David knew me very well, and I think he knew Mr. Harrison. | 
can’t say that they do. Tinsley Priddy knew me and — son Bert, 
who is one of the co-heirs, knew me; Joseph Waldron knew me i 
very well, and su did William Henderson. I don’t believe I ever 
saw Mr. Johnson until after the settlement. 


Cross-examination waived. 
Signature waived. 


288 Deposition of Wm. J. Allen 


Wma. J. ALLEN, sworn and examined by the defendant, testified as 
follows : 


(By Mr. Taussia :) 


(). State your name, residence, and occupation. 
A. My name is William J. Allen. Iam a lawyer. I reside at 
Carbondale, Illinois. 
Q. What relations have you had to the property of the Carbon- 
dale Coal & Coke Company ? 
A. I have been attorney for the corporation several years—I do 
not recollect how long—and of the receiver and all of his appoint- 
ments. 7 
(). I will ask you to state whether thesubject-matter of the payment 
of the rental to the petitioners in this case was brought tu your no- 
tice by the receiver; and, if so, what took place. 
A. It was, and discussed in several conversations which I had 
with the receiver and with Mr. Blossom, who was in the office and 
acting frequently for the receiver as his general superintendent. 
Q. Please state what you found to be the condition of things and 
what, if anything, you advised in relation to the matter. 
A. I had some general knowledge, no great knowledge, but some 
general knowledge and information as tle state of the title on the 
part of these claimants or petitioners. t 
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Q. How came you to have this general knowledge ? 

A. I had heard in reference to it that there had been suits in 
court, in Williamson circuit court, for royalty or rent, and I had 
heard considerable about it in various ways. 

You reside at Carbondale, where these parties lived ? 
Yes; it is 8 miles from Carterville, where the mining is carried 
on. Iam sure I said to the receiver and to Mr. Blossom that 
289 I did not think it safe for them to pay these rents or claims 
for royalty without an order from the United States cireuit 
court; that it was doubtful who were entitled, what parties were 
entitled, to the rent, in whom the title Was to the lands leased, and 
thought their only safe course was to require these claimants to 
get an order from the circuit judge, and that that would be a com- 
plete protection to them. 

(). What was your Instruction and advice generally, Judge, as to 
the payment of moneys by the receiver ? 

A. I think—I am satisfied that I told the receiver on several ocea- 
sions that in view of what I knew to be the large number of inter- 
ested parties in the property that the only safe course was to require 
in every instance an order of court for the payment of the money, 
and I may say, with reference to the trustees who were mining prop- 
erty where foreclosures were threatened, I advised and they obtained 
in almost every Instance, as far as | know, an order of the court to 
pay over the money, and I[ advised it in every instance as the only 
safe course that they could pursue. 

Q. When did the subject-matter of the execution of leases by the 
petitioners here to E. A. Hitchcock first come to your notice, if you 
remember ? 

A. I think I heard of the fact between the dates when the decree 
declared the leases forfeited passed and the date when that decree 
Was set aside I think so. Those two dates I don’t recollect, but I 
nay say that, having heard of it, l went to the record at Marion, 
Williamson county,and ascertained that several leases of that char- 

acter to Mr. Hitehcock had been recorded. 
290 Q. And you found them ? 
A. Yes, sir. 

Q. Had you received any information from Mr. Hitchcock or from 
any of the parties in interest here as to whom Mr. Hitchcock repre- 
sented or represents in obtaining those leases or from whom he took 


0). 
© 
A. 


those leases ? 

A. I have never held any conversation with Mr. Hitchcock on the 
subject. I only know him by sight. 

(). Have you had any information on that subject from the peti- 
tioners in this case or from their counsel, or have you heard any 
declarations in relation to that matter made by either? 

A. I have talked with some of the petitioners—young Mr. Wal- 
dron on one or two occasions at Carterville. I have had some con- 
versation with Mr. Johnson; possibly others of the petitioners. | 
recollect Mr. Waldron told me at Carterville on one occasion that 
he had leased (he didn’t speak accurately, as it turned out)—that 
he had already leased his land to another company, and perhaps 
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other petitioners have told me they had leased their lands to 
another company. Whether they gave the name of the company to 
me, Iam not sure. I heard during the argument of the exceptions 
before Judge Treat—exceptions to the answer filed by the receiver 
to these petitioners’ bill—I think I heard it stated there, when it 
was questioned as ta how soon these men would be able to get their 
royalty by working their leaseholds, that the Crystal Plate Company 
were prepared to commence operations at once at an early date there, 
and that they could get their royalty by their mines being operated 
on the lease, and my recollection is, when I asked wh: at com- 
291 pany it was that proposed to do so, that Mr. Barr stated, « 
some one—my recollection is Mr. Barr stated in the sm 

ment—that the Crystal Plate Glass Company were willing or ready, 
as he understood, to take a lease and work the coal lands at once. 
I may have heard other parties state the same thing, but I do not 
recollect. I have got the impression from a variety of sources, but 
uot from Mr. Hitcheock, because I never talked with him. 

Q. Do you know anything else that is material or pertinent to 
the issues in this case that [ have not asked of you specifically ? 

A. I can’t say. 1 don’tknow now thatI do without reflection. | 
have not thought about it 


Cross-examination waived. 
Signature waived. 
This closed the testimony in the case. 


I certify that the foregoing is a true and faithful transcript of my 
short-hand notes of the testimony of G. T. Johnson, H. M. Blossom, 
and Wm. J. Allen taken by me at the office of James Taussig, Esq., 
No. 509 Olive street, St. Louis, Missouri, on the third day of July, 
1886. 

In testimony whereof I have hereunto set my hand this 7th day 
of July, 1886. 

L. L. WALBRIDGE, 


Special Lxaminer 


(Endorsed :) Filed July 10, 1886. J. A. Jones, clerk. 


292 In the Circuit Court of the United States for the 


Southern 
District of Illinois. 
S. M. Dopp ef al. ) 
Us, 
CARBONDALE COAL AND COKE CoMPANY el al. j 


In the matter of the intervening petition of William Henderson et al. 


Take notice that by order of said court depositions of witnesses 
on behalf of the defendants will be t: ak eu at my office, at Carbondale, 


Illinois, on Friday, the second day of July, to be read in evidence 


ETHAN A. HITCHCOCK VS. CARBONDALE C. &C. CO. ET AL. 141 


in said cause, when and where you may be present, if you see proper 
to do so. 
ISAAC H. CALDWELL. 


Comm sioner, ec. 


To Messrs. Barr & Washburn, Carbondale, Ll, solicitors for Wm. 
Ilenderson & others, intervenors. 


293 Unrrep STATES OF AMERICA, } 
' . . . . ° * SS 
Southern District OT Lllinois, j 


Be it remembered that on this 2nd day of July, A. D. 1886, I, 
Isaac H. Caldwell, a commissioner of the circuit court of the United 
States for the southern district of Illinois, duly commissioned and 
qualified as such, did in pursuance to the notices hereto attached, 
cause to come before me, at my office, in Carbondale, in the said 
district and State of Illinois, and between the hours of 8 a. m. and 
6 p. m. of said day, the following persons, William H. Warder and 
Walter Tregoning, to be examined as witnesses in a cause pending 
in the cireuit court of the United States in and for the southern 
district of Illinois, wherein 8S. M. Dodd et al. are defendants and 
William Henderson and others are intervening petitioners, on behalf 
of the defendants. 

Appearances: For the Carbondale Coal and Coke Company and the 
other defendants, James Taussig, Esq.; for the intervening peti- 

tioners, W. W. Barr and Mr. Washburn. 
294 [t is agreed that these depositions be taken in short-hand 
and certified by Mr. Caldwell, U. 5. commissioner, and the 
signatures of witnesses be waived. 


And the said Wintram H. Warper, of lawful age, being by me 
cautioned and sworn to testify the whole truth, and carefully exam- 
ined, deposeth and saith : 


Deposition at Vm [] ii 
Direct examination by Mr. Taussic 


1 Q. What is your full name ? 

A. William H. Warder. 

2 (J. Where do you reside ‘ 

A. Marion, Williamson county, Lilinois. 

dQ. What is your occupation ? 

A. Attorney and abstracter. 

t (). Llave you any knowledge of title Ol lands in Williamson 
county, Illinois, claimed by William Henderson and others, the pe- 
titioners in this case? 


) 


Counsel for intervening petitioners objects. 

A. I have a set of abstracts of titles compil d from the records of 
Williamson county and from them. have prepared abstracts of title 
to the lands mentioned in the petition, as | understand. 


142 W. HENDERSON ET AL. VS. GC. C. & C. CO. ET AL. AND 


(). lave you done so late ly 
Recently ; within the last sail 
6 Q. At whose request? : 
295 A. At the request of Mr. Blossom, receiver 
7 Q. And of anybody else ? 

A. And of Mr. 'Taussig, attorney 

§ Q. As attorney for the trustee? 

A. Yes, sir; at Mr. Taussig’s request. I didn’t understand you 
were acting +. attorney for a different party from the receiver. 

9 Q. I will ask you to state whether you have made an examina- 
tion of the title to the east half of the southeast quarter of section 

}, township 8 south, range one east. 

A. 1 have. 

10 Q. Have you made an abstract of the title to that tract of land ? 

A. I have. 

11 Q. I show you a paper marked “No. 109” and I ask you 
whether that is the abstract made by vou of that tract of land. 

A. It 1S. 

12 (). Now, p! ase state In whom, according to the records exam- 
ined by Vou, the title to that tract of land stood vested on the first 
of January, 1885, and from that time on to the time of your exam- 
ination. 


Counsel for intervening petitioners objects 


A. I find from my examination of the records and of this abstract 
prepared by me that the title to said tract of land on the first 
296 day of January, 1885, was probably vested in W ili liam Hen- 
derson; that one Pettus Priddy died seized in fee of said 
land prior to 1873, and that certain parties have since made con- 
veyances of certain interests in that land, the interest and the right 
by which they CONV eyed not bei ing in all eases disclosed by the deeds. 
| find a deed from Paulina Schaeffer and Rhoda Colp conveying 
an undivided two-fifths, but not stating by what right grantors con- 
vey, and other deeds from other parties conveying certain interests, 
none of which deeds disclose by what right, whether as liens or 
otherwise, parties convey ; so that it is a matter of doubt, as far as 
the records show, who is, or whether William Henderson owns the 
fee simple. 1 think that is all. It would require outside testimony 
to satisfactorily establish the fact of what title is held by him: | 
mean outside the record. 


Counsel for intervening petitioners objects LO the ANSWer.,. 


Mr. Taussia: We offer this abstract identified by Mr. Ward 
109,” as an exhibit. 


‘ No. 


y 


Counsel for intervening petitioners objects. 
The commissioner marked the paper Exhibit A and it is hereto 
attached. 


297 13 () H: AVEC you exalnihe “d the title LO the southwest t qua 
ter of the southeast quarter of section 33, tow nship 5, 10 the 
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same range, containing 40 acres, and in the petition in this case 
claimed by Joseph Waldron ? 


A. [ have 
14 Q. IL show you an abstract marked “ No. 108” and I ask you 


to state what it Is 
A. This is an abstract of title prepared by me to said land above 


deseri bed 

ld Q. Is it correct, to the best of your knowledg 

A. And is correct, to the best of my knowledg: 

16 Q. I will ask you to state in whom you find the title to that 
tract of land, according to the records, LO have be en) vested between 
the first of January, 1885, and the first of March, 1885. 

A. I find the title to said piece of land on the first of January, 
1885, as shown by the records, to have been vested in Thomas Wal- 
dron, and the record showed the same state of title up to March, 
ISS5 
17 Q. The first of March, 1885? 

A. The first of March, 1885. | 

LS Q. When did Thomas Waldron acquire title to that land the 
last time before the first of January, 1885? 
A. On Mareh Sth, 1878 


iv \) Has there been any conveyance or Is there anv con- 
veyance on r cord by him ofthe land from that date up to the 
first of March, 1885? 

A. ‘There is none. 

2U (J Has the record title to that tract of land been in any way 
‘hanged since the first of March, 1885? If so,in what manner and 


OS 


( 
by what instruments? 

A. It has been changed by conveyance from William D. Waldron 
and Martha Naugle and liusband to Joseph Waldron, deed dated 
September 12, 1879, recorded March 20th, 1886; and by deed of 
Henry Waldron and Catherine MecCree and husband to Joseph 
Waldron, dated June 29th, 1885, and recorded March 20th, 1886; 
and by deed of Mary Fowler and husband and Israel Waldron and 
wife to Joseph Waldron, dated December 25, 1550, recorded March 
20, 1886; and by deed of David Waldron and wife to Joseph Wal- 
dron, dated March 22, 1879, recorded March 20th, 1886, conveying an 
undivided fourth of said tract of land; and by deed of Martha 
Guest and husband to Joseph Waldron, dated March l7th, 15384, 

recorded March 20, 1886; and by deed of Silas Morgan and 
299 wife to Joseph Waldron, conveying an undivided one-fourth 
of said tract, dated October 15th, 1879, and recorded March 
20th, 1886, none of which deeds state by what right grantors con- 
vey, and only the two mentioned stating what interest is conveyed 
by the deeds. 
Counsel for the intervening petitioner- objects to the answer. 
Mr. Taussia: We offer this abstract 108 as an exhibit. 


Counsel! for the intervening petitioner- objects 


MR TE ct 8 ek 
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The commissioner marked the paper Exhibit B, and it is hereto 
attached. 


21 Q. Have you examined the title to the west half of the north- 
west quarter of section 3 and the northeast quarter of the northeast 
quarter of section 4, both of township 9, range one east ? 

A. I have. 

22 Q. I show you a paper marked “ No. 110,” and I ask you 
whether that is the abstract. 

A. This is the abstract of the above-described lands, prepared by 


me. 
23 Q. Is it correct, to the best of your knowledge? 


A. It is correct, to the best of my knowledge and ability. 
24 Q. State, if you please, in whom the title to these two 
300 parcels of land, according to the records and the abstract so 
made from them, was vested on the first of January, 1885, 

and from that date down to the first of March, 1885. 

A. As to the northeast northeast of said section 4,1 find in ex- 
amining the abstract that the legal. title seems to remain in one 
Philip J. Rinsell, there being no conveyance from him to Thomas 
Waldron, who afterwards conveyed this tract to Henry Waldron ; 
but, passing this gap, in the title to both said tracts on the first of 
January, 1585, and from that time to the first of March following, 
as shown by the records, was as follows: In Catherine Waldron, a 
homestead to the extent of $1,000 in value and a dower interest of 
one-third of the remainder; in Catherine Waldron, an undivided 
29 seventy-seconds of the fee; in Emma Morgan, an undivided one 
seventy-second ; in Mary Fowler, and undivided one seventy-second ; 
in Israel Waldron, an undivided one seventy-second; in David 
Waldron, an undivided ten seventy-seconds ; in Martha Naugle, and 

undivided ten seventy-seconds ; in Henry Waldron, an undi- 
301 vided ten seventy-seconds, and in Catherine McCree, an undi- 
vided ten seventy-seconds of the fee. 

25 Q. According to the records, how long had the title to these 
tracts of land been vested in the parties named by you in the pro- 
portions mentioned by you ? 

A. By deed of August 18, 1862, Thomas Waldron conveyed said 
northeast northeast of 4 to Henry Waldron, and by deed of Febru- 
ary 14,1859, recorded June 27th, 1859, William Hinehcliff conveyed 
said west half northwest, section 3, to Henry Waldron, who prob- 
ably died intestate, seized of said land, prior to 1871, leaving surviv- 
ing him Catherine, his widow, and eight children, his only heirs-at- 
law. On October 27, 1871, Silas Morgan and Emma, his wife, by 
warranty deed dated April 9th, 1872, conveyed to Catherine Waldron 
an undivided eighth of ail said land, couveying as heirs-at-law of 
Henry Waldron, deceased. On September 17th, 1874, Mary Fowler, 
described as wife of Abraham Fowler, conveyed to Catherine Wal- 
dron, by quitclaim deed recorded October 7th, 1874, all her interest 
in all of said land. The deed does not state by what right grantor 

conveys or what interest is conveyed. On March 6th, 1875, 
302 by deed of Israel Waldron and wife to Catherine Waldron, 


ul 
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recorded March 11, 1878, conveying an undivided one-eighth of 
all of said land. Deed does not state by what right grantors con- 
vey; and by the death of Jacob, one of the sons of Henry Waldron, 
deceased, probably on or about March —, 1877, who died intestate, 
leaving no wife or descendants, his interest became vested vested in 
his mother, Catherine, and seven brothers and sisters in the propor- 
tion of two seventy -seconds each to his seven brothers and sisters. 

26 Q. Then what is the latest date back at which you find the 
title to these lands in the parties as you stated to have existed on 
the first of January, 1885? 

A. The title has stood in this shape, as far as the records are con- 
cerned, since March 11, 1878. 

27 Q. Now, has there been any change in the title so appearing 
heen the first of March, 1885, to the 15th of July, 1885 ? 

A. On July 17, 1885, the title to said land as then shown by the 
records was the same as shown by the records on January Ist, 1885, 
no further conveyance having been recorded between said dates. 

28 Q. Has there been any change in the record title to these 
303 tracts of land by conveyances or instruments recorded since 
the 17th of July, 1885; if so, what are the changes? 

A. There have been changes in the title to said land made and 
recorded since July 17th, 1885, by deeds as follows: By deed of 
Marthau Naugle and husband to AS am D. Waldron, dated Sep- 
tember 12, 1879, recorded March 2, 1886, conveying an undivided 
five thirty-sixths of all of said lands, ur} to the dower right of 
Catherine Waldron and coal lease to C. C. & C. Company; deed 
does not show by what right grantors convey and by deed of 

Catherine McCree and husband to Catherine W aldron, dated Jan- 
uary Sth, 1885, and recorded March 2, 1886, conveving all their in- 
terest in all of said land; deed does not state by what right grantors 
convey ; and by deed of David Waldron, Jr., and wife to Catherine 
Waldron and Henry Waldron, her son, dated September 19, 1885, 
and recorded March 2, 1886, conveying 26 acres off north end of the 
west half northwest, section. 3, and eighteen acres off the east side 
northeast northeast, section 4, all in town. 9, range one east, Cath- 
erin Waldron to hold said tract her lifetime, on her death the tract 

to be her son Henry’s; and by deed of Catherine Waldron 
304 and Henry Waldron, her son, to David Waldron, Jr., dated 

September 19, 1885, and recorded March 2, 1886, conveying 
44 acres off the south end of west half northwest, section 3, town. 9 
south, range one east; and by deed of Catherine Waldron and 
Henry W aldron, her son, and David Waldron and wife to Israel 
Waldron, dated September 19, 1885, and recorded December 12, 
1885, conveying 15 acres off w est side of the northeast northe: ist, sec- 
ion 4, town. 9, range 1 east. 

29 Q. Now, please state how the title to these tracts of land now 
stands vested by virtue of the deeds mentioned by you as having 
been recorded in March, 1886, and by the deed mentioned by you 
as having been recorded on December 12, 1885, by the deed from 
Catherine Waldron and others to Israel Waldron, dated September 
19, 1885. 

19—247 
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A. I find that Emtna Morgan is entitled to one seventy-second of 
all of said land, and Mary Foweler — entitled to one seventy-second 
of all of said land, and Israel Waldron is entitled to one seventy- 
second of all of said land, excepting fifteen acres off west side north- 

east northeast, said section 4, and that David Waldron is en- 
305 titled to an undivided sixty-nine seventy-seconds of forty-four 

acres off south side of the west half northwest, said section 2, 
and that Henry and Catherine Waldron are entitled to an undivided 
sixty-nine seventy-seconds of twenty-six acres off north end west 
half north west, said section 3, and eighteen acres off east side of north- 
east northeast, said section 4. 

30 Q. Mr. Warder, I read to you from the intervening petition of 
William Henderson and others in this case a portion as follows: 
“ Your petitioners further state that by descent from the said Henry 
Waldron, deceased, and from the sald Jacob Waldron, who died 
intestate on or about the — day of March, 1877, and by purchases 
and conveyances made prior to the year 1582 said lands since the 31st 
day of December, 1881, have been held and owned as follows, to wit : 
The petitioner, Catherine Waldron, as widow of Henry Waldron, 
deceased, owns one-third of said lands for her life as her dower right 
in said lands. She also owns a homestead therein to the value of 
$1,000, neither of which have been assigned or set off to her by metes 

or bounds. She also owns in fee twenty undivided fifty-sixths 
206 of said land. The said David Waldron, Jr., owns eighteen 

undivided fifty-sixths of said land in fee, and said Henry 
Waldron and Catherine Waldron, Jr., each owns nine undivided 
fifty-sixths of said land in fee, all subject to the dower and homestead 
rights of thesaid Catherine Waldron, and thesaid Catherine Waldron.” 
This petition was filed on the 17th of July, 1885, and I will ask you 
Whether the statement in it as to the ownership of the parties of 
these tracts of land was on that date correctly made as read to you 
according to the records then existing. 

A. They were not, as I understand them. 

ol Q. Assuming, for the purposes of your answer to the question 
which I am about to propound to you, that the deeds recorded sub- 
sequently to the 17th of July, 1885, as heretofore mentioned by you, 
to wit, the deeds recorded in September, 1885. and in March, 1886, 
had been recorded before the 17th of July, 1885—I say assuming 
that for the purposes of your answer, would the statement of the 
ownership as made in the petition read to you be correct under those 
deeds ? 


Counsel for intervening petitioners objects. 
A. It would not. 
307 Counsel for the intervening petitioners object- to the an- 
swer. 
02 Q. Was the title to these two tracts of land at any time vested, 


according to the records, in the manner and in the proportions 
stated in the portions of the petition read to you? 


Counsel for the intervening petitioners objects. 
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A. It was not. 


‘Second 
Venty- Counsel for the intervening petitioners objects to the answer. 
—— 33 Q. Have you, as part of your examination of the title of these 
y-four two parcels of land, ascertained whether and when ( atherine W al- 
‘ion 2 dron ceased to be the guardian of Catherine, her daughter, after- 
vided wards married to one Met ree, and whether and when, if ever, she 
west ceased to be the guardian of Henry Waldron, her son ? oa 
orth- A. I find from examination of the records of the Williamson 
: county probate court that on December 15th, 1884, Catherine Wal- 
on of dron made a final report as to her ward, ( atherine McCree, formerly 
owe Waldron, and was discharged from said guardianship, but the ree- 
enry ords show no final discharge as to Henry M aldron. 
die oi d4 Q. [ will read to you from Exhibit Q, attached to the 
at 308 petition of William Henderson and others in this cause, 
81st being a notice claimed Lo have been dated and given on the 
vit 2nd day of h ebruary, 1885, to the Carbondale (| oal & ¢ oke ( om- 
nie pany, the following sentence : “That on and ever since the said first 
oht day of January, 1883, the undersigned, Catherine Waldron and 
~~ David W. Waldon, have been and still are the owners of both the 
he life estate and the fee simple in said lands;” and I ask you whether 
tes *~ , 9 , 3 
we at any time between the Ist day of January, 1883, and the 2nd day 
ion of February, 1850, according to the records, the title was vested ac- 
es cording to this statement read to you. 
ed Counsel for the intervening petitioner- objects. 
: A. It was not as shown by the records. 
, Counsel for the intervening petitioners objects to the answer. 
d1 The abstract marked “ No. 110” is offered in evidence and marked 
u “ Exhibit C.” 
Counsel for the intervening petitioners objects. 
The paper is hereto attached. 
35 Q. Have you examined the title to the northwest quarter of the 


southwest quarter, southwest quarter of the southwest quarter, the 


southwest quarter of the northwest quarter, and the west half of the 
southeast quarter of the southwest quarter of section 34, township §, 


range | east’? 

A. I have. 
309 36 Q. I show you a paper marked “ No. 111,” and I ask 
vou to state what it Is. 

A. This is an abstract of title to said above-described lands, pre- 
pared by me. 

37 Q. I will ask you to state in whom, according to the records, 
the title to these lands appeared vested on the first day of January, 
1885, and up to and including the 2nd day of February, 1885. 

A. I find it diftieult to state, there being at least two unrecorded 
conveyances, which are shown by the records, however, to have been 
made by the Illinois Central Railroad Company to the State auditor 
and by him to the county clerk of Williamson county. The title to 
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this land on and between the dates mentioned would probably be in 
Tinsley Priddy. 

88 Q. Do you find, according to the records, on or between those 
dates any of the title to that land to have been vested in Sarah 
Priddy? 

A. I find none of the title to have been vested in Sarah Priddy 
between the dates mentioned. 

39 Q. What, if any, changes in the title as stated by you to have 
been shown by the records up to the 2nd of February, 1885, do you 

find in the records after that date? 
o10 A. I find no recorded conveyances of said land, but from 
the files in the office of the probate court of Williamson 
county I find that Tinsley Priddy probably died intestate on or 
about April Ist, 1885, leaving surviving him Sarah Priddy, his 
widow, and ten children, his only children and only heirs. 

40 Q. I read to you from the intervening petition in this case the 

following statement: “Said Tinsley Priddy was entitled to the 


rents and royalties which accrued or have become due by virtue of 


said lease from the date thereof till the death of said Tinsley Priddy, 
who died intestate in said Williamson county on or about the first 
day of April, 1885, seized and possessed in fee of the aforesaid lands 
so leased by him. He left surviving him Sarah Priddy, his widow, 
who also became adminisiratrix of his estate, and the following 
children, who join in this petition, to wit, Pettus Priddy, Burke 
Priddy, Elizabeth Ennis, nee Pridk yi Amanda Griffith, nee Priddy : 
Mary Walker, nee Priddy ; Catherine McCree, nee Priddy, and 
oll Abraham P ride ly and Ida Prid ly, who are minors, as here- 
inbefore stated, and also Angelina Geralds, nee Priddy ” (who 
does not join in this petition), “as his only heirs-at-law, who are the 
owners in fee and tenants in common of said land, subject to the 
dower and homestead rights of said Sarah Priddy therein.” I will 
ask you to state whether this statement so read to you is correct 
according to the records examined by you. 
Counsel for intervening petitioner- objects. 


A. The files examined by me in the office of the clerk of the probate 
court of Williamson county, Ills., show a different state of facts from 
that shown by the allegation just read. The files examined by me 
show the state of facts existing at about April Ist, 1885; the allega- 
tion read is alleged to show the state of facts on the 17th of July, 
1885. I cannot reconcile the two statements of my own knowle Ige. 

Jounsel for the intervening petitioner- objects to the answer. 

41 Q. In what respect is there any discrepancy? What is the dif- 

ference between the two? 
A. The files examined by me show that said Tinsley 
312 Priddy left surviving him a wife and ten children, and the 
allegation, as I understand it in the petition, showed the ex- 
istence of but nine children, of which eight are made parties to the 
petition. 
Counsel for the intervening petitioners objects to the answer. 


«® 
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42 Q. Which is the child omitted, if any, in the petition, if you 
remember? 

A. William Priddy seems to be the one omitted from the petition, 
whom I find mentioned in the files — probate court. 

43 Q. In what shape do the files show the heirs of Tinsley Priddy? 

A. An affidavit made by Sarah Priddy, | think it was. 

44 Q. Stating the heirships? 

A. Stating the fact and date of death of Tinsley Priddy and what 
children he left surviving him. 

Mr. Taussic: We offer this as an exhibit, “abstract No. 111.” 

Counsel for intervening petitioner- objects. 

The paper is marked “ Exhibit D” by the commissioner and is 
hereto attached. 

15 (). | will ask you, Mr. Warder. whether these abstracts 
313 show the records of the leases for these different parcels of land 
to the Carbondale Coal & Coke Company. 

A. They do. 

Cross-examination waived by Mr. Barr, counsel for the interven- 
Ing petitioner-. 

Signature waived. 

And the said WALTER TREGONING, of lawful age, being by me 
cautioned and sworn to testify the whole truth, and carefully exam- 
ined, deposeth and saith : 


Deposition of Walter Tregoning 


Direct examination by Mr. Taussia: 


1 Q. State your name. 

A. Walter Tregoning. 

2 Q. What is your age, Mr. Tregoning‘ 

A. Forty-four. 

3 Q. What is your occupation ? 

A. Superintendent for the receiver of the Carbondale Coal & Coke 
Company. 

4 Q. Are you a minor by profession ? 

A. Yes, sir. 

5 Q. How long have you been engaged in the business of mining? 

A. I have been engaged in the business of mining for a little over 

20 years. 


é~ 


314 6 Q. Do you know the lands of the Carbondale Coal & Coke 
Company ? 
A. Y es. 


7 Q. Do you know the lands which have been spoken of in the 
examination of Mr. Warder? 

A. Yes, sir. 

8 Q. As being leased to the Carbondale Coal and Coke Company? 

A. Yes, sir. 
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9 Q. Do you know the rest of the coal lands owned or held under 
lease by the Carbondale Coal & Coke Company ? 

A. Yes, sir. 

10 Q. Do you know that portion of the coal lands of the Carbon- 
dale Coal & Coke Company which has not yet been mined for coal ? 

A. Yes. 

11 Q. Can you tell or can any one familiar with coal lands tell 
how many tons of coal any acre of these unexhausted lands or any 
number of acres of these unexhausted lands will yield of coal ? 

A. I think it would be rather a difficult matter for any one to tell 
how many tons it would yield to the acre. 

12 Q. Supposing that these lands have been explored in the usual 
manner of exploring coal lands, by running drills at different points 

of a tract, and supposing that the drill explorations disclosed 
315 the fact of the existence of coal on the land, would that be a 

sufficient indication to you or any experienced miner of the 
quantity of coal that the land would be likely to yield ? 

A. Not in that vein; it would not. 

15 —. How do you find out how much coal an acre of coal land 
vields ? | 

A. Well, we find out by measuring it or by working it—that 1s, 
supposing the coal to be there, we could measure it and tell the 
quantity of coal that would be in it. 

14 Q. Is the- any way to be approximately certain of the quantity 
of coal which coal lands will yield other than the actual working 
of it? 

A. There is a way, providing they know for certain the coal is all 
right, where it is under the acre or the quantity of acres. 

15 Q. Please state what are the elements of uncertainty which 
surround these cases. What are the elements which may interfere 
with calculations ahead of actual mining ? 

A. Well, there is various obstacles that would come in the wav 
that you could not mine it. There is what is termed “ horsebacks ” 

or “ faults 7 in the coal when it cannot be worked, and there 
316 is other things again, such as sulphur and rock, that comes 

in and portions of the coal where it is no use. You cannot 
put it on the market. Then on the surface again there is depres- 
sions come in where there is no roof that you cannot work it, even 
when the coal is good underneath. There is acres of it out near 
Carterville now they cannot work ; stands just that way. 

16 Q. Will you please explain the meaning of the different terms, 
such as “ horseback,” “ faults,” and “ defective roof,” which you have 
used in* your answer? Begin one after the other and tell us what 
they mean. 

A. Well, a “ fault” or “ roll” is a depression in coal—something 
in the earth that comes down in the coal ; just—just splits a portion 
of the coal out and leaves rock in place of coal or some other com- 
bustible ; sometimes sand rock ; sometimes lime rock, | have seen : 
sometimes I have seen sulphur; sometimes I have seen slate. 

17 Q. You don’t wean combustible ? 
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A. I don’t mean anything that would burn; it won’t burn—non- 
ee le. 

8 Q. rt the next. 

The next is in the surface. There is a great portion of 

317 FA coal that we have got at Carterville that we cannot work 

for the want ef top—roof; the surface naturally sets right 

down on the top of the coal; they cannot work it out; there is 
acres of it—there where the clay is right down on the coal. 

19 Q. Please state what you mean by the roof. 

The roof is the portion of the earth overlying the coal. 

20 Q. ¥ tu mean the rock ? 

A. Ye - or whatever it may be that overlies the coal. 

21 Q. W ill you explain a little more fully what you mean by the 
roof of a coal mine, taking into consideration the position of the 
rock, slate, and coal—that is, assume we don’t understand anything 
about it? 

The — lies in a bed, and the rock or slate lies in a bed over 
the coal or earth, as the case may be, and the clay lies in a bed 
underneath the coal. 

22 (. Now, what in the condition of the roof interferes with the 
safe mining of the coal ? 

A. Well, the roof whenever the earth comes next to the coal, then 
it is unsafe for mining coal out. 

23 (). Beeause there is no support on top’? 

There is no support—no substance bard enough in it to stand 

up to hold the weight from coming down 
318 24 Q. Can you tell, from your knowledge of these lands— 
coal lands controlled by the ¢ ‘arbondale Coal & Coke Com- 
pany other than the 360 acres in controversy here—whether they 
contain coal enough to supply the company at the — at which they 
have been mining in the last few years for five or ten or fifty years? 

A. No, sir 

Zo Q. Can any man? 

A. I don’t think he ean. 

26 Q. You stated that you are acquainted with the Henderson, 
Waldron, and Priddy lands which are.in controversy here. State, 
if you please, whether they are valuable to this corporation. 

A. Yes, sir; I should think they were valuable. 

27 Q. tee 

A. Well, — the first place, itis the best piece of property, I think, 
that they have got, the most likeliest piece to have a regular vein 
of coal in, and it is more convenient to the railroad than any other 
portion that they have got. 

28 @. Give us the particul: irs, as far as you know them, of their 
convenience of location to the railroad as compared with other lands 
of the concern. 

A. Well, the portion of land that is contended for here lies very 
convenient to the railroad. There is a natural grade from the main 

line to it all the way. 
d1d 29 Q. When you speak of the “main line” what do you 

mean ? 


oe 
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A. The Carbondale & Shawneetown railroad and the other. There 
is a good many depressions in the surface that it would cost consid- 
erable money to get a road to it. 

30 Q. When you speak of “the other” you mean the other lands 
of the company ? 

A. The company’s; yes, sir. 

31 Q. What effect, in your opinion, would the loss of the 360 acres 
in controversy here have upon the value of the whole estate of coal 
lands owned and controlled by the Carbondale Coal & Coke Com- 
pany? 

A. If the Carbondale Coal & Coke Company loses that portion of 
their lands that they have got leased I think they would lose over 
two-thirds of the value of the property. 

32 Q. What, if anything, do you know as to the intentions of the 
receiver—I mean your knowledge of his intentions—prior to July 
17, 1885 ? 

Counsel for the intervening petitioner- objects. 

A. The receiver’s intentions were to open on the Waldron land— 
open a shaft on the Waldron land—for the purpose of developing 

the coal there on the Waldron property. He didn’t want to 
320 put any expense on the old stand. He said that he could do 
better by sinking on the Waldron property. 

33 Q. How long before the 17th of July, 1885, did you become 
acquainted with the intention of the receiver ? 

A. Well, I don’t remember now the date; it was all along. It was 
from the time he got to be receiver. Mr. Harrison, during his ad- 
ministration—he advocated that all the time, from the first time he 
was down. 


Cross-examination by Mr. Wasnburn, for the intervening pe- 
titioners : 
1 X Q. What relation do you sustain to the Carbondale Coal and 
Coke Company ” 
A. Was superintendent of the Carbondale Coal & Coke Company, 
now for the receiver of the Carbondale Coal & Coke Company. 
2 X Q. You mean superintendent of the mining operations ? 
A. Superintendent of the mining operations now. 
3 X Q. How long have you held the position ? 
A. Something over a year. 
4 X Q. What position did you occupy before you became super- 
intendent? 
A. Foreman. 
5 X Q. Of the same mines ? 
A. No; only one of the mines. 
321 6 X Q. How long did you occupy that position ? 
A. About five years, I think ; somewhere near five years. 
7 X Q. How long have you been in the employ of the Carbondale 
Coal & Coke Company and its receivers ? 
A. A little over six years—about six and a half years, I think : 
probably near seven. 


ETHAN A. HITCHCOCK VS. CARBONDALE C. &C. CO. ETAL. 153 


§ X Q. Did you work for them before you were superintendent 
or foreman ? 

A. No, sir; I was foreman when I started with them; not at 
Carterville, though. 

9 X Q. How far does the Priddy land lie from the present de- 
velopement or openings of the Carbondale Coal and Coke Company 
at Carterville ? 

A. It would be about a mile, I think ; somewhere near a mile; a 
little over, maybe; that joins the Henderson and Parham Carter. 

10 X Q. How far is the Henderson and Joe Waldron lands from 
this opening—this developement at Carterville ? 

A. Joe Waldron? 

11 X Q. Yes; and Henderson. 

A. They must be about a mile and a half, I think. 

12 X Q. How far are the Catherine Waldron lands and David 
Waldron ? 

A. They will be as far away—they will be a mile and a half, too, 

I think. 
O22 13 X Q. How far’ is the Irwin Sizemore land from the de- 
velopement at Carterville ? 

A. He is right at it; about thirty yards, I believe. 

14 X Q. How far is the Parham Carter land from the develope- 
ment at Carterville ? 

A. He joins Priddy. He is just about the same distance. Itisa 
little closer than Priddy. 

15 X Q. It lies between the present shaft and the Priddy land, 
does it not? 

A. Yes; I think it does. 

16 X Q. Is the G. T. Johnson land closer to the present develope- 
ment than the Priddy land? 

A. No, sir; I think not. Idon’tremember rightly now. I think 
Jolinson is rather on the north side of the Priddy land, isn’t he? 

17 X Q. No; he is on the east side and north of Parham Carter. 

A. Adjoining Priddy? 

ISX Q. Yes; his land is right on the east of Priddy. I will ask you 
if you have yet come across any of those interruptions in coal for- 
mation eall “ horsebacks ” that has diminished the coal more than 
one-half its thickness. 

A. No. 

19 X Q. I will get you to state what amount of surface the largest 

horseback you have come across covers. 
323 A. Well, the horseback itself don’t cover a great deal, but 
the impurities of the coal on either side covers a good deal. 

20 X Q. Just state how much. 

A. I could not tell you, because I never measured the distance. 
I know there is considerable of it. ‘There is some acres in the slope 
[ know that they could not work on account of the impurities In 
the coal. 

21 X Q. We are talking about horsebacks now particularly. 

A. I could not give the dimensions of what it would cover even. 

22 aS At what particular point, Mr. Tregoning? Is any space as 

20—247 
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much as fifty yards square that has occurred those impurities in 
coal that have rendered it worthless ? 

A. Yes, sir. 

23 X Q. I say at what particular point. 

A. I don’t know. 

24 X Q. What direction from the slope and shaft? 

A. You get it both east of the shaft and southwest of the slope. 

25 X Q. Where coal has no stone or slate surface cover, roof, isn’t 
it very possible to mine that coal by propping? 

A. Not profitably, you cannot. 
324 26 X Q. I mean possible; I don’t mean whether it can be 
done profitably or not. Isn’t it possible to mine it by propping? 

A. Could mine it to a certain extent, but practical mining you 
could not. 

27 X Q. I will change the form of the question a little. How 
thick is the average thickness of coal at Carterville? 

A. The average thickness of coal they generally work ? 

28 X Q. I mean the whole bed. 

A. About nine feet—somewhere about nine feet. 

29 X Q. Where there is no roofing for that coal isn’t it possible to 
take out about six or seven feet by leaving some eighteen inches to 
two feet of top coal for the roof? 

A. No, sir. . 

30 X Q. It is not possible ? 

A. No; it has been tried and failed. I will tell you, Judge, where 
you will find a sample of it—right over in Widow Only’s land. 

31 X Q. About how many tons of coal is there under an acre of 
ground where the bed of coal is nine feet thick ? 

A. Well, if the coal is all there I should judge it would be, 
maybe, ten or twelve thousand tons. 

3d2 X Q. What is the rule for computation of the amount 
325 ofcoal. Is it at the rateof a ton for every cubic yard ? 
A. It is supposed it does. 

oo X Q. That is the general rule by which it is caleulated—one 
ton to every cubic yard. You speak of grading between the Carbon- 
dale & Shawneetown railway and the land in contest, especially the 
Waldron land. Tell us whether that grade is an upgrade or a 
down-grade. 

A. It is an upgrade from the railway. 

34 X Q. Isn’t it a very steep upgrade to the top of the hill ? 

A. Yes; it is quite a rise to the top of the Waldron property. 

oo X Q. About how much grade do you think it would be from the 
railway to the top of the hill, ranning due north on thesection line? 

A. I don’t know how much of a grade it would be. I never took 
any level of it at all. 1 

36 X Q. About how long has the Carbondale Coal & Coke Com- 
pany been in operation there at Carterville? 

A. I don’t scarcely know, Judge; from what I can learn they have 
been some twelve or thirteen years; maybe over or maybe less. I 
don’t know exactly. : 


32D 


to 
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326 37 X Q. About how many acres of land have they ex- 


hausted of coal there ? 
A. They have exhausted about 140 acres, I think ; maybe more. 


Redirect examination by Mr. Taussia, for the defendants: 


34 Q. If you started from the present down shaft could. you work 
toward and to the Irwin Sizemore land? Isn’t there a big depres- 
sion between the down shaft and the Irwin Sizemore land; and, if 
so, what effect would that have upon any such operation ? 

A. On the west side of the present opening now in the Dodd shaft, 
the west side, Sizemore land, on the west side of it, there is no top 
as far as we have gone yet, no roof; the coal seems good, but no 
roof. We cannot hold it up anywhere we worked towards the Size- 
more land yet, and the depression there seems as if we could not 
possibly work it, and then if we could we would not be safe in 
doing so. 

35 Q. Now, what is the condition of that piece in wet weather, as 
to water standing on it? 

A. Well, there is less or more water on it when it comes heavy 

rains; it is generally an overflow. 
327 36 Q. What effect would that have on the mining opera- 
tions of that land? 

A. It would have the effect of drowning out the shaft altogether, 
provided there was a hole came through, as there frequently are. 

37 Q. When you speak of the water do you speak of the effect of 
the water on the surface or on the mine and the coal in it? 

A. I speak in reference to the water in the mines, if we do ever 
get a hole through to the surface. 

38 Q. When you speak of “drowning” you mean that, if there 
was a mine started there, if a hole was opened it would drown the 
mine? 

A. Very lik-ly. 

39 Q. What is the size of the depression you speak of? 

A. Well, now, there is quite a large space of it; it is probably 200 
or 300 yards wide, and the length of it I—I don’t know exactly how 
long it is; it is quite a distance, though. 

40 Q. Isn’t this depression the natural drainage for a large body 
of land which lies back of it? 

A. Yes; it is the drainage for it all until you get across Mr. Pick- 
erson’s. 

11 Q. What is the distance ? 

A. The distance is about a little over a quarter of a mile, I think. 

12 Q. And how much of the land lying over to the west does it 

drain? 
328 A. It drains a large portion of it; it drains mostly all the 
land that is around that part of the place. 

43 Q. Now, could you, from your present workings, drift towards 
and reach for mining the Priddy lands ? 

A. No, sir. 

14 Q. Why not? 

A. There is too many obstacles in the way, I believe. There is a 


By 
oe 
re 
e 
e? 
is 
. 


156 W. HENDERSON ET AL. Vs. C 


. C. & C. CO. ET AL. AND 


ravine and one thing and another, and the coal might give out, for 
anything I know, in the lower places, where it frequently does. 

45 Q. Isn’t the distance from the present workings to the Priddy 
lands an objection which cannot be overcome to reach the Priddy 
lands from the present workings ? 

A. Yes, sir; it is too far away; it would not be profitable to try to 
bring it that distance. In other words, the company could not do 
it and make noney—do anything like pay. 


46 Q. Could any other company or any other individual work the 


Priddy lands profitably, reaching them from the present workings 
of the company ? 


A. No, sir. 


47 Q. Now, could you reach the Catherine Waldron lands and 
mine them profitably from the present workings? 
A. No, sir. 
229 48 Q. For the same reason you stated as to the Priddy 
lands? ; 

A. Yes, sir. 

49 Q. How is it with the Parham Carter lands ? 

A. No, sir; could not work that, either. 

50 Q. How is it about the G. T. Johnson lands ? 

A. Cannot reach any of those lands from that opening. 

01 Q. How would you work these lands—meaning the Priddy, 
Waldron, Johnson, and the Henderson lands—for coal? What 
would you do? 

A. I would sink a shaft on the Waldron property and build a rail- 
road from the Carbondale & Shawneetown railroad into the opening 
that was made. 

02 Q. Would you sink a shaft on the crest of the hill ? 


A. Well, I don’t know whether I would make it exactly on the 
crest or not. 
03 Q. I mean the top. 


A. I know. I would have to determine that afterwards—see 
whether it was going to be the most profitable location for it. 

04 Q. Would you place your shaft so there would be sufficient in- 
cline that the gravitation of the cars would carry them down to the 
railroad track without any power ? 

A. Yes. 


99 Q. I mean without the application of any railroad 
330 power. You have stated that where mining has been at- 
tempted of coal lands that had no roof it has failed ? 
A. Yes, sir. 
06 Q. And you have cited instances of such failure ? 
A. Yes, sir. 
57 Q. Why has it failed, and why is it apt to fail when at- 
tempted ? 
A. It fails because the top part of the coal is not strong enouch to 
carry the weight above it. a 7 
58 Q. What would be the effect of it ? 
A. Consequently it drops down and crumbles in. 


59 Q. Caves? 
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A. Caves; yes. 

60 Q. What is the effect of that condition of things as to danger, 
and what and whom does it endanger? 

A. It endangers the miner mostly. 

61 Q. How is it as to the possibility of making such mining prof- 
itable by substituting propping for the natural roof? 

A. Propping won’t hold it. 

62 Q. Not sufficient strength ? 

A. Not sufficient strength in the top. Whenever the weight 
comes in it drops down around the pillars and the props go up 
through it. 

63 Q. Could propping be made safe by a very large expenditure 
of money ? 

A. Possibly it might; but I have never seen it tried vet. 
ool 64 Q. Could it possible be done profitably so as to make the 
mine return the outlay? 

A. Na. 

65 Q. Now, supposing the roof is good, do you know of defects 
in the bottom by reason of which the pillars sustaining the roof 
give way in the form which is designated by miners as a squeeze ? 

A. Yes, sir. 

66 Q. What is that? Let us know about it. 

A. Well, the top is a good deal stronger then than the bottom. 

67 Q. You mean in those cases? 

A. In those cases. A squeeze, as you term it, is the top sinking 
down and squeezing the coal down in the bottom in the clay and 
heaving the clay up towards the top. 

68 Q. What is the effect of that as to profitable mining, the 
chances for it? 

A. In cases of that kind you have the works to open anew again-— 
the expense of reopening the works. 

69 (. These cases arise, do they ? 

A. Sometimes they do. 

70 Q. You stated in your cross-examination that a cubic yard of 
ground is supposed to yield one ton. Does that hold out in prac- 
tice in actual results? 

A. Yes; I think it does in that coal. 
dod2 71 Q. In making that estimate do you take into considera- 
tion what is lost in the way of pillars, air courses, and road- 
ways? 

A. Yes; you have got to take that into consideration, but you 
don’t get the quantity of coal Mr. Washburn said when you take tnat 
into consideration. 

72 Q. Does not that reduce the quantity of coal per cubic yard ? 

A. Yes; it reduces the quantity of coal in an acre. 

73 Q. In other words, an acre would not yield a ton per cubic 
yard under it if you take into consideration what is taken by shafts, 
pillars, and roadways? 

A. No. 

74 Q. You stated the mines had been in operation for twelve or 
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thirteen years. Don’t you know f-» a number of years during that 
i 9 


period the output of the company’s mines was very small ‘ 
A. Yes; very small, indeed, a large portion of the time. 


By Mr. Wasupurn: 
75 X Q. I believe I will ask you what the output of coal there has 
been for the last eighteen months. 
A. I could not answer the question. 
X Q. What will it average a day ? 
[ could not really say. I wouldn’t like to say. Mr. Blossom 
can 1 tel that better than I can. 
7 X Q. I will ask you about those squeezes. Have you had any 
of those squeezes in the mines at Carterville ? 
A. Yes, sir. 
78 X Q. How many of them ? 
We have had one lately. 
79 X Q. How many before that? 
I have not had any before that there. 


Signature waived. 


300 I, Isaac H. Caldwell, commissioner of the U.S. circuit court 
for the southern district of Illinois, do certify that the forego- 
ing depositions of William H. Warder and Walter Tregoning were, 
when taken, then and there reduced to writing in my presence and 
in the presence of the deponents by George Brown, stenographer ; 
that by the consent and agreement of the attorneys, James ‘Taussig, 
representing the Carbondale Coal and Coke Company, and William 
W. Barr, representing William Henderson and others, intervening 
petitioners, the signature- of deposing witnesses was waived and the 
depositions iranscribed by the stenographer. 
 [ further certify that the condensed abstract- of title No-. 10S, 109, 
110, & 111 and marked “A,” “ B,” “C,” & “D” are the same referred 
to therein and made exhibits in tne deposition of William I. 


Warder. 


I further certify that I am not of counsel or attorney to either of 


the parties to this suit nor interested in the event of this cause. | 
further certify that the fees for taking said depositions, amounting to 
$8.80, have been paid by the defendant, The Carbondale Coal and 
Coke Company, and that same is just and reasonable for the services 
performed. 


Given under my hand, at Carbondale, in said southern district of 


Illinois, this 14th day of July, 1886. 
ISAAC H. CALDWELL, 


Commissioner U.S. Circuit Court for Southern District of Illinois. 


(Indorsed:) Filed July 15, 1886. J. A. Jones, clerk. 
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368 Amendment to Petition of al nderson & Others. 


UNITED STATES OF AMERICA, | 
State of Illinois. j 


United States Cireuit Court for the Southern District of Illinois. 


To the Hon. Samuel H. Treat, judge, presiding : 


By leave of the court first obtained the petition in the cause of 

p Wm. Henderson et al. vs. Carbondale Coal & Coke Company is hereby 

amended by making Emme Morgan, Israel Waldron, and Mary 
l‘owler, children of Catharine Waldron, parties petitioners. 

And petitioners hereby represent unto your honor that on the 31st 
day of December, 1884, the said Emma Morgan, Israel Waldron, 
and Mary Fowler were each the owner in fee of a one seventy-sec- 
ond part of the west half of the northwest } of section No. (8) three 
and the northeast } of the northeast } of section No. four, in town- 

. ship No. nine (9) south, range one (1) west, in Williamson county, 
Illinois, subject to the dower and homestead rights of Cathe- 
rine Waldron, and that since the begin-ing of _ suit that said 
kimma Morgan and Mary l‘owler have conve yed by proper deeds 
all their interests in said lands to Catharine Waldron, their mother. 

BARR & WASHBURN, 
Att'y 3s for Pr titioners. 


(indorsed Filed ( lctober 12. LSS6. rf A. Jones, clerk. 


369 Then, afterwards, to wit, on said twelfth day of October, in 
r the year last aforesaid, came Howard A. Blossom, receiver 
the Carbondale Coal & Coke Company, & W. I Burr, trustee, and 
filed their answer to the amendment to petition of William Hender- 
a » son & others as follows, to wit: 
Answer LO Amendment lo Petition O} leader on eX Others 
SAMUEL M. Dopp et al. ) 
i | 
| CARBONDALE COAL & COKE COMPANY ef al. } 
. Now come the defendants, to wit, Howard A. Blossom, receiver 
\ i the Carbondale Coal & Coke Company, and W. k. Burr, trustee, and, 
| for answer to the amendment filed by petitioners on the 12th of Oc- 
tober, 1586, the defendants deny that Catherine Waldron had, on 
the 3lst day of December, 1884, any such dower or homestead or 
other rights in the premises described in said amended petition as 
| is therein alleged; and as to all other allegations in said amended 
petition these defend: ints say that the Vy have no other knowledge or 
inform: ition concerning the s same than they lhe ave obtained through 


the testimony of petitioners and defendants taken in this cause, 
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And further these defendants say naught. 
WM. J. ALLEN, Sol. for Receiver. 
JAS. & CHAS. 8S. TAUSSIG, 
Sol’s for Trustees. 


(Endorsed :) Filed October 16, 1886. J. A. Jones, clerk. 


070 Then, afterwards, to wit, on the sixth day of November, in 

the June term of said court, in the year last aforesaid, the fol- 
lowing further proceedings were had in said court in said cause and 
entered of record, to wit: 


Order of Dismissal as to G. T. Johnson. 


SAMUEL M. Dopp et al. 
v. - In Chancery. 
CARBONDALE CoAL & COKE Company. | 


In the matter of the petition of William Henderson & others. 


Now comes G. T, Johuson, and by leave of court, withdraws and 
dismisses said petition as far as it concerns the lease held by him. 


And afterwards, to wit, on said sixth day of November, in the 
June term of said court, in the year of our Lord one thousand eight 
hundred and eighty-six, the following further proceedings were had 
in said court in said cause and entered of record; to wit : 


oll Decree. 


SAMUEL M. Dopp e al. 
Us. >» In Chancery. 
CARBONDALE CoAL & Coke Company e al. | 


In the matter of the intervening petition of William Henderson, 
Joseph Waldron, Catherine Waldron, David Waldron, Jr., Henry 
Waldron, Catherine Waldron, Jr., Israel Waldron, Sarah Priddy, 
Pettus Priddy, Burke Priddy, Elizabeth Ennis, Amanda Griffith, 
Mary Walker, Catherine McCree, Abraham Priddy, Ida Priddy, 
Emma Morgan, and Mary Fowler. : 


This cause being heard upon said petition and amendments 
thereto, the answers and cross-petitions of said William E. Burr, 
trustee, and Howard A. Blossom, receiver; the answer of Ethan A. 
Hitcheock, and upon the evidence adduced, the court finds that on 
the first day of January, 1885, the four leases described in said 
petition as made to the Carbondale Coal & Coke Company by Nancy 
Priddy, Thomas Waldron, Catherine Waldron, and Tinsley Priddy 

were and have ever since continued to be valid and in force : 
372 that the leases of the petitioners to said Ethan A. Hitchcock 
were made and delivered to him during the pendency of this 
cause, and that he paid no consideration for the same, and that he 
had notice of said proceedings ; that said petitioners have made ap- 
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plication to this court for an order on said receiver to pay the royal- 
ties claimed to be due to them and have not made legal demand for 
the same. 

Wherefore it is adjudged and decreed that the petition filed by 
said petitioners be dismissed; that all forfeitures of the leases to said 
Carbondale Coal & Coke Company declared or attempted to be de- 
clared by said petitioners or either of them be and are avoided, set 
aside, and for naught held, and the said leases of the Carbondale 
Coal & Coke Company are hereby declared to be in full force. 

[t is further ordered and decreed that the leases made by the peti- 
tioners to said Ethan A. Hitcheock for the premises in controversy 
be, and the same are, declared void, set aside, and for naught held. 

lt is further ordered that the petitioners and said Ethan A. Hitch- 
cock be and are enjoined and restrained from interfering with or 
impairing the rights of said Carbondale Coal & Coke Company and 
its assigns and of Howard A. Blossom, as receiver of this court, to 
carry on mining operations on said leased premises; and it appear- 
ing that the said receiver has deposited in the registry of this court 
a sum of money sufficient to satisfy all accrued royalties provided 
in said leases for the benefit of whom it may concern, and that 
there is doubt and uncertainty as to the proper parties entitled to 
said fund, it is ordered that all persons claiming part of said fund 
shall have leave to present such claims to this court by intervening 
petition. 

[t is further ordered that the petitioners pay the costs accrued in 
this cause, and that execution against them issue. 


oie Then, afterwards, to wit, on the eighteenth day of Decem- 

ber, in the June term of said court and year last aforesaid, the 
following further proceedings were had in said court in said cause 
and entered of record, to wit: 


Order Allowing Wm. Henderson & Others an Appeal. 


SAMUEL M. Dopp et al. 
v. > In Chancery. 
CARBONDALE CoAL & COKE CoMPANY ef a. J 


In the matter of the intervening petition of William Henderson et al. 


And now, on this 18th day of December, 1886, come the parties 
herein, by their counsel, and upon evidence introduced in open court, 
it appearing to the court that there is a greater amount than the 
sum of five thousand dollars involved in the property in suit by the 
intervening petitioners herein, William Henderson, Joseph. Wal- 
dron, Catharine Waldron, Henry Waldron, Catharine McCree, David 
Waldron, Jr., Sarah Priddy, for herself and as next friend of Abra- 
ham Priddy, William Priddy, and Ida Priddy, minors, and as admin- 

istratrix of the estate of Tinsley Priddy, deceased; Pettus 
O71: Priddy, Mary Walker, Eliza Angelina Jerldo, Elizabeth Ennis, 
and Amanda Griffith, against ‘The Carbondale Coal and Coke 
Company, defendants, it is therefore hereby ordered, adjudged, and 
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decreed by the court that said intervening petitioners be allowed an 
appeal to the Supreme Court of the United States upon filing a bond 
in the sum of five hundred dollars within thirty days from this date, 
to be approved by the court, and at same time said intervenors dis 
miss their petition herein as to George T. Jolinson. 


Order Allowing ih A Hitchcock (ii Appeal 


SAMUEL M. Dopp et al 
v. In Chancery 
CARBONDALE Coat & Coke Company et al. } 


In the matter of the intervening petition of William Henderson 
et al. 


And now, on this 18th day of December, 1886, come the parties 
herein, by their counsel, and upon the intervening petition of Wil- 
liam Henderson et al., evidence being introduced as to the value of 

the property involved inthe leases held by Ethan A. Hitchcock, ’ 
3875 and it appearing to the court, upon oral evidence introduced 

as to the value of the property involved in the leases held by 
Ethan A. Hitchcock, and it appearing to the court, upon oral eyi- 
dence introduced in open court, that the said leases were of the value 
of more than five thousand dollars, it is therefore hereby ordered 
that said Ethan A. Hitchcock be allowed an appeal to the Supreme 
Court of the United States upon filing a bond in the sum of five 
hundred dollars within thirty days from this date, to be approved 
by the court. 


Then, afterwards, to wit, on the twentieth day of December, in the 
June term of said court, in the year last aforesaid, came William 
Henderson & others and filed in the clerk’s office of said court their 
appeal bond, approved by the judge of said court; which appeal 
bond is as follows, to wit: 


Appeal Bond of Wm. Hend: rson & Others. 


Know all men by these presents that we, William Henderson, 
Joseph Waldron, Catherine Waldron, David Waldron, Jr., Henry 
Waldron, Catherine Waldron, Jr.,a minor, by Catherine Waldron, 
her gaurdian ; Sarah Priddy, Pettus Priddy, Elizabeth Ennis, Amanda 

Grifith, Mary Walker, Catherine McCree, and Abraham 
376 Priddy, minors, by Sarah Priddy, their next friend, principal 

and James M. Washburn and Wm. W. Barr and Wm 
W ykes, as sureties, are held and firmly bound unto the Carbondale 
Coal and Coke Company, William E. Burr, trustee, and Howard A. 
Blossom, receiver of said Carbondale'Coal and Coke Company, in 
the full and just sum of five hundred dollars, to be paid to the said 
William E. burr, trustee; Howard A. Blossom, receiver, and the said 
Carbondale Coal and Coke Company, their executors, administrators, 
successors, or assigns; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, by these presents. : 
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se aled with our seals and dated this the fifteenth day of Decem- 
ber, 1 the year of our Lord one thousand elglit hundred and elghty- 
SIX 

Whereas lately, in a suit pending in the circuit court of the United 
States for the southern district of Illinois, between Samuel M. Dodd 
et al. against The Carbondale Coal and cone Semnen y,in which suit 

William [lenderson, Joseph Waldron, U harine Wal lron, 
O77 David Waldron, Jr., Henry Waldron Cather ine Waldron, Jr., 

a minor, by Catherine Waidron, her guardian; Israel Wal- 
dron, Emma Morgan, Mary Fowler, Sarah Priddy, Pettus Priddy, 
Burke Priddy, Elizabeth Ennis, Amanda Griffith, Mary Walker, 
Catherine McCree, and Abraham Priddy, William Priddy, Ida 
Priddy, minors, by Sarah Priddy, their next friend, were allowed to 
interplead, and in which cause a decree was rendered against the 
above-named persons upon their interpleader in said cause, and an 
appeal therein having been allowed the said intervenors to the Su- 
preme Court of the United States: 

Now, the condition of the above obligation is such that if the said 
above-named intervenors shall prosecute their appeal to elfect and 
shall — al! damages and costs if they shall fail to make tae ir appeal 

eood, then this obligation LO be void : else to remain in full 

345 force and virtue. 
WILLIAM HENDERSON | SEAL. | 
JOSEPH WALDRON | SEAL, 


her 
CATHERINE x WALDRON. — [seat] 
HENRY WALDRON. Cc 
CATHERINE McCREE | SEAL. 
DAVID WALDRON, Ji seat. } 


her 


SARAH x PRIDDY, [ SEAL. | 
mark, 


bor Herse lf and as Next ric nd of Abraham Priddy, William 
Pri | hi. and Ida Priddy and (Ls Administratriz of the s- 
ot 1 isle uy Priddy, Di CEASE cl. 


IAMES M. WASHBURN, 
Witness to Mark of Cathe rine Waldron and Sarah Priddy. 
PETTUS PRIDDY. [SEAL.] 
MARY WALKER. seat] 
ELIZA ANGELINE x JERLS. [seat] 
ELIZABETH E ~_ [sEAL.] 
AMANDA GRIFFETH. SEAL. | 


JAMES M. WASHBURN, | SEAL. | 
As Surety. 


a, 


W. W. B. 
WM. WY 

PETTUS PRIDDY, 
Witness to Signature of Elizabe th Angeline Ji rls. 


NR. 
S. 


R SEAL. | 
SD 


\ [ 
I | SEAL. | 


Approve dd, 


H. TREAT, Dist. Judge. 
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oid Appeal Bond of E. A. Hitchcock. 


Know all men by these presents that we, Ethan A. Hitchcock, 
J. D. Peters, Wm. W. Barr, and William Wrykes, are held and 
firmly bound unto William E. Burr, trustee; Howard A. Blossom, 
receiver of the Carbondale Coal and Coke Company, and _ the 
Carbondale Coal and Coke Company in the full and ‘just sum of 
five hundred dollars, to be paid to the said William E. Burr, trustee ; 
Howard A. Blossom, receiver, and the Carbondale Coal and Coke 
Company, their certain attorney, executors, administrators, suc- 
cessors, or assigns; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, by these presents. 

Sealed with our seals and dated this 18th day of December, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately, at a term of the circuit court of the United States 
for the southern district of Illinois, in a suit depending in said court 
between Samuel M. Dodd et al. against The Carbondale Coal and 
Coke Company, wherein the said k. A. Hitchcock was made a 
defendant upon the petition of William EK. Burr, trustee as aforesaid, 

in which cause a decree was rendered against the said Ethan 
980 =A. Hitchcock, from which decree the said Ethan A. Hiteheock 

has prayed and been allowed an appeal to the Supreme 
Court of the United States: 

Now, the condition of the above obligation is such that if the said 
Ethan A. Hitchcock shall prosecute his said appeal with effeet and 
answer all damages and costs if he shall fail to make his appeal 
good, then the above. obligation to be void; else to remain in. full 
force and virtue. 

EK. A. HITCHCOCK. | 
). D. PETERS. [ SEAL. 
| 


W. W. BARR. 
WM. WYKES. 


Approved. 
S. H. TREAT, 
Dist. Judge. 


(Indorsed:) Filed December 20, 1886. J. A. Jones, clerk. 


ool UnITep STATES OF AMERICA, } 
Southern District of lllinois, | 


SS 


I, James I’. Jones, clerk of the circuit court of the United States 
in and for the southern district of Illinois, do hereby certify that the 
foregoing is a true and complete copy of the original bill of com- 
plaint and of Exhibits A and Bb thereto, the order appointing John 
W. Harrison receiver, the cross-bill of William E. Burr, trustee, to- 
gether with a true and complete copy of all the papers filed and pro- 
ceedings thereon had, in the matter of the intervening petition of 
William Henderson, Joseph Waldron, Catherine Waldron, David 


a 
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Waldron, Jr., Henry Waldron, Catherine Waldron, Jr., Israel Wal- 
dron, Sarah Priddy, Pettus Priddy, Burke Priddy, Elizabeth Ennis, 
Amanda Griffith, Mary Walker, Catharine MeCree, Abraham Priddy, 

Ida Priddy, Emma Morgan, and Mary Fowler in a certain cause 

wherein Samuel M. Dodd, James G. Brown, Sylvester H. Laflin, Ed- 

win Harrison, George A. Madill, John J. O'Fallon, and Andrew C. 

Bryden are complainants in original bill and The Carbondale Coal 

and Coke Company, James C. Bryden, and Margaret Bryden, admin- 

istratrix of the estate of William Bryden, deceased ; Charles Miller, 
and William E. Burr, trustee, are defendants; William E. 

382 burr, trustee, complainant in cross-bill, and Carbondale Coal 

and Coke Company, James C. Bryden, and Margaret Bryden, 

administratrix of the estate of William Bryden, deceased ; Samuel M. 

Dodd, James G. Brown, Sylvester H. Laflin, Edwin Harrison, George 

A. Madill, John J. O’Fallon, Andrew C. Bryden, and John W. Har- 

rison are defendants in said cross-bill, and Charles Miller, trustee, is 

complainant in cross-bill and The Carbondale Coal and Coke Com- 

pany, James C. Bryden, and Margaret Bryden, administratrix of the 

estate of William Bryden; Samuel M. Dodd, James G. Brown, Syl- 

vester H. Laflin, Edwin Harrison, George A. Madill, John J. O’Fal- 

lon, Andrew C. Bryden, and John W. Harrison are defendants in 

said cross-bill, as truly and completely as the same appear of file 
and record in my sald office. 

The Seal of the In testimony whereof I have hereunto set my 
Cireuit Court hand and affixed the seal of said court, at Spring- 
of the United field, in said district, this fourth day of October, 
States for the in the year of our Lord one thousand eight hun- 
South’n Dist. dred and eighty-seven, and. of our Independence 
[1]. the one hundred and twelfth. 

JAMES 'T. JONES, Clerk. 


0 In the Supreme Court of the United States. October Term, 
1887. 


Wa. HenpeErSON et al., Appellants, ) 


THe CARBONDALE CoAL & CoKE Co. ef al., Appellees. § 
Assignment of Lrrors. 


And now comes the appellants, by James McCartney, their solic- 
itor, and say that in the record and proceedings aforesaid there is 
manifest error, in this, to wit: 

Ist. The circuit court erred in granting a rehearing to the re- 
ceiver of the Carbondale Coal & Ceke Co. 

2nd. The court admitted and considered improper evidence on the 
final hearing. 

Srd. The final decree entered is not sustained by the evidence and 

is contrary to equity. 
354 ith. The court erred in dismissing petition of petitioners. 
5th. The court erred in declaring the leases in question 
made to the Carbondale Coal & Coke Co. to be in full force 
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6th. The court erred in decreeing that the leases made to E. A. 
Hitchcock (who appeals separately) are null «nd void and in setting 
the same aside. 

7th. The court erred in restraining appellants from interfering 
with the Carbondale Coal & Coke Co. and its receiver and assigns 
in regard to said leased premises. 

Sth. The court erred in requiring petitioners, appellants, to file 
claims in court for the royalty or rent money deposited in the registry 
of the court by the receiver of the Carbondale Coal and Coke Co. 

By reason whereof the appellants pray that said decree may be 
reversed, ete 
385 By JAMES McCARTNEY, 

Alt’y for App llants. 
W. W. BARR, Of Counsel. 


And the said E. A. Hitchcock, a defendant in said proceedings 
and who appeals separately from the : ve decree, by James McCart- 
ney, his attorney, comes and says that there is manifest error in the 
record and proceedings aforesaid, in this, to wit: 

Ist. The court erred in rendering the decree because it is not sus- 
tained by the evidence and is contrary to equity. 

2nd. The court erred in making him a party defendant. 

srd. ‘The court erred in granting a rehearing in the cause. 
O56 4th. The court erred in decreeing that the leases made to 
him were null and void. 

oth. The court erred in decreeing “ that all forfeitures of the leases 
to said Carbondale Coal & Coke Co. declared or attempted to be de- 
clared by said petitioners or either of them be and are avoided, set 
aside, and for naught held.” 

6th. The court erred in decreeing that the leases of the Carbon- 
dale Coal & Coke Co. were in full force. 

7th. Thecourt erred in restraining him from interfering with thi 
Carbondale Coal & Coke —, its assigns or receiver, to carry on min- 
ing operations on the leased premises. 

By reason whereof he prays that such decree may be reversed, et 

JAMES McCARTNEY, 
Att'y for . lppellant Hitcheock. 
W. W. BARR, Of Counsel 


Endorsed on cover: 8S. Illinois C. C. U. S. Ne. 247. William 
Henderson, Joseph Waldron, Catharine Waldron, Henry Waldron, 
et al. » ap pellants, wv. s. The ¢ Carbondale Co al & ( Coke CU Oh pany, \W ih )is ain 
Ic. Burr, trustee add — tg A. Blossom, receiver. No. 248. Ethan 
A. Hitcheock, ap ypell int, The € ‘arbond: ale Coal & Coke C ompany, 
William KE. Burr, trustee, geek Howard A. Blossom, receiver. Filed 
October 17, 1887. 
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IN THE SUPREME GOURT OF THE UNITED STATES. 


OCTOBER TERM, A. D. 18%0 


No. 247 

WILLIAM HENDERSON, JOSEPH WALDRON, CATHARINE 
WALDRON, DAVID WALDRON, Jr., HENRY WALDRON, 
CATHARINE McCREE, SARAH PRIDDY, ABRAHAM PRID- 
DY, WILLIAM PRIDDY, AND IDA PRIDDY, AS ADMINIS- 
rRATRIX OF THE ESTATE OF TINSLEY PRIDDY, DE- 
CEASED, APPELLANTS, 

THE CARBONDALE COAL AND COKE COMPANY, WILLIAM 
E. BURR, TRUSTEE, AND HOWARD A. BLOSSOM, RE- 
CEIVER, APPELLEES. 


No. ZAS. 
ETHAN A. HITCHCOCK, APPELLANT. 


THE CARBONDALE COAL AND COKE COMPANY, WILLIAM 
kK. BURR, TRUSTEE, AND HOWARD A. BLOSSOM, RE- 
CEIVER, APPELLEES. 


APPEALS FROM THE UNITED STATES CIRCUIT COURT FOR 
THE SOUTHERN DISTRICT OF ILLINOIS. 


ABSTRACT, BRIEFS AND ARGUMENT, 
BY W. W. BARR, ATTORNEY FOR APPELLANTS, WILLIAM 
HENDERSON, er At., 

AND BY 
JAMES McCARTNEY, ATTORNEY FOR APPELLANT, ETHAN 
A. HITCHCOCK. 


Free Press STEAM PRINT, Carbondale Il. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1890. 
No. 247. 


WILLIAM HENDERSON, ET AL., APPELLANTS, 


THE CARBONDALE COAL AND COKE COMPANY, ET AL., 
APPELLEES. 


No. ZAS. 
ETHAN A. HITCHCOCK, APPELLANT. 


SAME APPELLEES. 


APPEAL FROM THE UNITED STATES CIRCUIT COURT FOR 
THE SOUTHERN DISTRICT OF LLLINOIS. 


ABSTRACT 
OF PLEADINGS AND PROOF, 

October 14th, 1884, certain stockholders of the Carbondale Coal 
aod (‘oke Company, il corporation ot the state ot Illinois, filed il bill 
in Chancery in the United States Circuit Court for the Southern Dis- 
trict of Illinois, alleging: 

That the corporation Wiis formed October 6th, IS¢2. for the purposes 
of coal mining and coke making; that it was authorized by its char- 
ter to issue SOO OOO capital stock, which might be increased to S1,000,- 


000 ; that on September 22nd, L584, there were 5,960 shares of stock 


outstanding of the par value of S100 per share ; that on February Ist. 


INTs, the company issued $50,000 In bonds, giving a trust deed to se- 
cure the same on all its real estate and leasehold property ; that Wil 
liam E. Burr was named as trustee for the bondholders in said trust 
deed, in which trust deed it was provided, (see ecpy of trust deed, ex- 
hibit A, pages 8, 9, 10, 11, 12, 13, and 14 printed record), that, 
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‘‘Whereas, for the further securing of said indebtedness, said 
Carbondale Coal and Coke Company has agreed, and hereby cov- 
enants and agrees, that for each and every ton of coal mined and ex- 
tracted by said company from the lands hereinbefore described as the 
‘first group of lands,” (being the lands owned in fee by said com- 
pany), the said company shall and will, within thirty days after said 
coal shall have been so mined and extracted from said lands, deposit 
with William E. Burr, trustee, or his successors in trust, the sum of 
five cents (5-100 of one dollar) for each and every ton of said coal niined 
the fund thereby created to be by said trustee or his designated succes- 
sors carefully accumulated as a sinking fund pledged for the full pay- 
ment of said indebtedness, and to be thereto applied if necessary as 
hereinafter provided. Said fund shall be deposited by said trustee in 
his name as trustee for the Carbondale Coal and Coke Company and 
its bondholders in such safe and reliable depository in the City of St. 
Louis as he may from time to time select, at a rate of interest thereon 
of not less than four per centum per annum ; which said interest said 
trustee shall incorporate with the principal sum of said sinking fund. 
And whereas, said Carbondale Coal and Coke Company has further 
covenanted and agreed for the still further securing of said indebted- 
ness, that all moneys arising from any sale of town lots, as hereinafter 
provided for, shall be received and held by the trustee herein and in- 
corporated by him with the said sinking fund as a part thereof, and 
thereafter held by said trustee in the manner above described, pledged 
for the further security of the indebtedness hereinbefore recited. Now, 
therefore, * * * * * if said Carbondale Coal and Coke Company shall 
fail to keep and perform on its part all or any of the covenants and 
agreements hereinbefore recited, or if any of said bonds shall not be 
fully paid on maturity thereof according to the terms and promise of 
the same, or if the semi-annual installments of interest upon any five 
of the said bonds shall at any time be due and unpaid, then this deed 
shall remain in full force and virtue, and the said party of the second 
part (the trustee) * * * * * ‘shall proceed to apply the sinking fund’ 
herein mentioned towards the payment of said indebtedness, and if 
the said fund be not sufficient to satisfy the same shall then proceed to 
sell the property,” ete. 

It is further alleged in the bill of complaint, that on the Ist day of 
January, 1881, the Carbondale Coal and Coke Company purchased and 
consolidated with a certain other mining and business corporation 
which had been organized under and pursuant to the laws of the State 
of Missouri, but whose property and interests were principally in the 
County of Jackson and State of Illinois, and that by such purchase 
the Carbondale Coal and Coke Company succeeded to and became the 
owner of the assests and assumed the liabilities of the company with 
which it consolidated, to-wit: The St. Louis Coal and Coke Company. 

That on February 2nd, 1880, the St. Louis Coal and Coke Com- 
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pany had issued $75,000 of its bonds and had given a trust deed to se- 
cure the same, with Charles Miller as trustee, and contaming a con- 
dition for the deposit with the trustee of five cents per ton for all coal 


mined as a sinking fund, identical in all respects with the conditions in 
the trust deed of the Carbondale Coal and Coke Company so far as 
concerns this portion of the sinking fund. 

[t is further alleged in the bill of complaint: 

‘That the sum of five cents per ton, for the purpose of creating a 
sinking fund according to the terms of the trust deed of February Ist, 
A. D. IS78, has not been paid in whole, but only to the extent of 
something over 86,000, but that said corporation is in default in that 
regurd toa large amount; that in consequence of the stringency in the 
money market and lack of confidence in business enterprises the said 
corporation has been unable to borrow money and continue its busi- 
ness In such volume and to such extent as to render it remunerative; 
und your orators further represent that from time to time the said 
corporation, in addition to its mortgage debts, has become indebted on 
account of loans, labor, real estate, notes and otherwise in the sum of 
nbout one hundred and seventy-five thousand dollars.” 

The bill closes with a prayer for the appointment of a receiver. 

Copies of the trust deeds made by each of said companies are at- 
tached as exhibits. 

On the same day the bill was filed, to-wit: October 14th, 1884, the 
court appointed John W. Harrison receiver. 

On July 17th, 1885, William Henderson and others lessors of coal 
lands (or their grantees and heirs) to the Carbondale Coal and Coke 
Company, filed an intervening petition in the cause, alleging the execu- 
tion of leases to the Carbondale Coal and Coke Company in the 
months of March and April, 1873, on various tracts of land aggrega- 
ting 365 acres, each lease containing a condition, that the said Carbon- 
dale Coal and Coke Company, its successors or assigns, **should pay 
annually on the first day of January tothe lessors, their heirs or other 
legal representatives who at the time shall be legally entitled to the 
life estate or fee simple ownership of the land, the sum of one dollar 
for each acre of the tract or surveyed subdivision out of which no coal 
shall at that time have been mined and removed.” It was also pro- 
vided that for all coal taken out of said lands the company should pay 
the lessors the sum of five.cents per ton royalty, but until coal was 
mined the sum of one dollar per sere should be paid as above, pro- 
vided that each of said leases contained the following clause: 

** And it is further agreed, that if at any time said party of the sec- 
ond part” (the Carbondale Coal and Coke Company), **its successors 
or assigns. shall be in default, and fail to pay any sum due for rent or 
royalty as aforesaid for the term of ten days after written demand 
therefor by the party legally entitled to demand and receive the same, 
the party of the second part. its successors and assigns, shall forfeit 
all right to mine in or otherwise hold or enjoy the tract or surveyed 
subdivision of land for and on account of which said unpaid sum shall 
have become due, and after such default and demand as aforesaid the 


party legally entitled to the life estate or fee simple ownership of suid 
land may at once, or at any time thereafter, enter into the exclusive 
possession thereof, the mines and all the appurtenances thereunto be 
longing, and hold the same free and discharged of every and all claims 
of the party of the second part, its suecessors, assigns, or other legal 
representatives. ” 

Alleges further, that on the first day of January, 1885, there was 
due and unpaid on the four leases set up in the petition the total sum 
of $568.34, as follows: 

On the Henderson lease S80, accrued rent for the year ISS4. 

On the Joseph Waldron lease $33.34, balance accrued for the year 
[Ss4. 

On the Catharine Waldron lease $315, accrued for the vears 1SS82. 
1883 and 1884. 

On the Priddy lease $140, accrued for the year ISs4. 

It is further alledged that demand was made in writing upon John 
W. Harrison, the receiver, more than ten days prior to the filing of the 
petition by the persons entitled thereto for the payment of the amount 
due on each lease separately, but that no payments thereon had been 
been made, nor offer to pay the same, nor any part thereof, and peti- 
tion prays that the ** Court will adjudge, decree and declare that each 
and every of said leases is absolutely forfeited and forever null and 
void and of no effect whatever.” 

Copies of the leases in each case and the written demands are at- 
tached as exhibits. 

On August 6th, 1855, the receiver, John W. Harrison, filed an 
answer to the intervening petition in which it is alleged: 

That the Carbondale Coal and Coke Company at various times paid 
to various parties, on leases to various tracts of land, 812,016.24 for 
rents, paid to different persons claiming ownership, title or possession, 
and that the titles to said lands have become so obscure that respond- 
ent is in doubt as to who the lawful holders are of said leases, and has 
been advised that he may not without risk pay any sums claimed to be 
due upon said leases ; that the Carbondale Coal and Coke Company has 
paid to the lessors of said lands rent for a long series of years without 
having mined a pound of coal on any of said lands, by reason of which it 
has acquired valuable equitable interests in said lands ; that said company 
has never enjoyed any advantages from said leases and has never in any 
way interfered with the leased premises and has contented itself in the 
past ten years with simply paying the leasehold rate of one dollar per 
ucre ; that if said leases were forfeited and all rights of the Carbondale 
Coal and Coke Company thereunder destroyed, said corporation would 
receive a severe blow thereby, and its stock be rendered well nigh wortb- 
less. Should these leases fall into the hands of hostile or rival coal com- 
panies, this company would be seriously embarrassed and its property 
rendered almost valueless; that at no time heretofore have lessors made 
application for any order of the court requiring the receiver to perv 


the rent, nor had he any power or nuthority to pity the same without 
such order : that it liss been the long established custom that the pay 
ment of the rent of the leased lands has been changed to the latter 
part of December, and the lessors have been in the habit of waiving 
the exacting conditions of forfeiture and accepting the leasehold 
money in December, and in many instances when not paid in Decem- 
ber of bringing suits before justices of the peace for it ; that although 
frequent defaults of the Carbondale (‘onl ana Cloke Company in the 
payinent of rents have been made, lessors never sought to have them 
declared forteited until the property had passed into the hands of the 
receiver. 

That under the orders of the court, on the 16th day of October, 1884, 
825.000 of receiver's certificentes were issued, to be known as **Firsts,” 
and on the LsSth day of November, IS84. 80,610.05 were issued, to be 
known as Seconds,” and on the 10th day of January, 1585, $12,175.82 
were Issued, to be known as **Thirds.” and on May 13th, 1885, $25,- 
(WK) In other certificutes were ordered issued to provide for the pay- 
ment of the **Firsts,” and that all these orders were made prior to the 
filing of the petition of lessors in this case, and they are each a par- 
amount lien on all the property and rights of the Carbondale Coal and 
Coke Company inthe custody and possession of the receiver, including 
suid leases, and the holdme of said leases was x great inducement to 
purchasers of the receiver's certificates ; that the same inducements 
largely contributed to the sale of the bonds of the Carbondale Coal and 
Coke Company, and that to protect such innocent purchasers of re- 
ceiver’s certificates and company bonds, and that no injustice may be 
done them, that the receiver be permitted to pay said rents, and that 
William Burr, the trustee in the trast deed now, be made a party to this 
procecding ; that because of the obscurity and doubt as to the rights of 
the respective intervenors In the leases, that the matter be referred to 
one of the masters of the court to hear the evidence and report upon 
the question of their rights. ete. 

Phat there has been no laches on the part of the receiver or the 
company, nor injury suffered by the intervenors, and that the present 
harsh and inequitable demand Is hot made I> the lessors voluntarily, 
put is influenced by outside hostile and would-be conmpeting corpo- 
rations desirious of embarrassing the operations of the Carbondale 
Coal and Coke Company and destroying the value of its property: 
ind finally respondent avows his willingness to carry out any order of 
the court necessary to maintain the validity of the leases. 

On the 2nd day of September, 18385, the intervening petitioners filed 
exceptions to the answer of the receiver, alleging that the receiver in 
his answer’ failed to set forth how the title to the leaseholds in ques- 
tion had become obscure, and claiming that if the allegations in the 
answer were true they constituted no good reason why the prayer of 
the intervenors should not be granted. 

On the loth day of September, 1885, the court entered a decree 
in the cnuse as follows: 

‘And now, on this 15th day of September, 1885, come the parties to 
the intervening petition by his counsel, and also the parties to the 


principal cause, and the receiver by their counsel, and submit to the 
court the questions arising on said intervening petition, on the petition 
and the accompanying exhibits, and the answer of the petitioner 
(receiver) thereto. 

‘‘And the court having heard and considered the same, as well as the 
arguments of counsel thereon, and being sufficiently advised in_ the 
premises, doth order and decree that the prayer of the petitioners be 
granted, and that the leases in question, which are set forth at large 
in the petition, are hereby declared forfeited and null and void.” 

On September 23rd, 1885, the receiver moved the court to modify 
the decree and offered to advance reasons why the decree should 
be modified. 

On September 25th, 1885, a petition for a rehearing of said cause 
was filed by the receiver, alleging surprise and the depressing effect it 
had on the property of the company; that he did not suppose he 
was in default in not paying the rent, that he did not know who 
were the parties in interest and did not suppose that he could pay 
it without an order of the court ; that the leases are of great value to 
the corporation and that he was preparing to sink a shaft and open up 
coal mines on the leased property ; that the decree was passed without 
notice to the trustees of bondholders, who desire to answer, and he 
prays for a rehearing of the cause. 

On the same day, to-wit: September 25th, 1885, the court ordered 
that a rehearing be granted, and that William E. Burr, trustee, be al- 
lowed to file a cross-bill. 

October 20th, 1885, the cross-bill of William E. Burr was filed, con 
taining similar allegations to those in the petition of the stockholders, 
setting out in full the trust deeds securing $50,000 in the bonds of the 
Carbondale Coal and Coke Company, and $75,000 in bonds issued by 
the St. Louis Coal and Coke Company, alleging the failure to pay the 
interest on the same and the practical insolvency of the Carbondale 
Coal and Coke Company, and prays for an accounting, the foreclosure 
ot the trust deed and sale of the property, ete. 

February 23rd, 1886, William E. Burr files his answer as trustee for 
the bondholders of the Carbondale Coal and Coke Company to the in- 
tervening petition of William Henderson, et al., alleging the same 
facts set out in the answer of the receiver to the same petition, praying 
that the intervenors’ petition be dismissed, or the facts alleged be re- 
ferred to a master to hear evidence and report pon the question of 
the rights of the petitioners, ete. 

On March 2nd, 1886, an amendment was filed to the intervening 
petition of William Henderson, et al., alleging the making and enter- 
ing of the decree of September 15th, 1885, by the court, finding the 
leases in question to have been forfeited and declaring them to be null 


and void; that afterwards and before any motion was made for a re- 
hearing or a rehearing granted, that all the intervening petitioners had 
leased the same grounds and tracts of land described in the former 
leases to Ethan A. Hitchcock for mining purposes, which leases were 
recorded and offered to be produced in court. 

To which amendment to the petition Wiltiam E. Burr, trustee, filed an 
answer March 4th, 1886, alleging the truth of the letting to Hitcheock, 
but asserting that notwithstanding the same the rights of the Carbon- 
dale Coal and Coke Company therein remain unimpaired ; that Hitch- 
cock has by said leases aequired no equitable or legal interest therein ; 
that Hiteheock did not take said leases to himself, but obtained them 
for the Crystal Plate Glass Company, a corporation of the State of 
Missouri, the real party in interest ; that said corporation has no right 
under its charter or the laws of the State of Illinois to receive or hold 
such leasehold estates or to operate coal mines. 

Prays that the leases to Hitehcock be cancelled and the petitioners 
restrained from interfering with the company. 

March 4th, 1886, Howard A. Blossom, receiver of the Carbondale 
Coal and Coke Company, who appears to have succeeded John W, 
Harrison, files an answer to the amended petition of intervening pe- 
titioners, alleging the same matters set forth in the answer of the trus- 
tee, and alleges the deposit of S11. 100 in court to pay the amount 
of rents found to be due. 

On the LOth of April, I886, William E. Burr filed an amendment to 
his answer, asking that kK. A. Hitchcock be made a defendant in the 
cause and that he show cause why his leases should not be brought 
into court and cancelled. 

May 12th, 1886, E. A. [Hitchcock files his answer to the intervening 
petition, alleging the execution of the leases to him, admitting the 
forfeiture of the leases made by the same parties to the Carbondale 
Coal and Coke Company and the making and entering of the decree 
of the circuit court declaring the same to be void ; avers that he was 
informed of the entering of the decree of forfeiture, and thereupon he, 
having had some negotiations previously concerning the leasing of 
these lands in the event said leases were found to be void, did, upon 
learning said facts, in good faith and for a valuable consideration, lease 
the same, intending to immediately proceed to mine the coal thereon ; 
thut he paid a valuable consideration for said leases in perfect good 
faith for the purpose of mining the coal from the same for himself 
and not for any other person or corporation. Avers that said 
Curbondale Coal and Coke Company has yet unforfeited lands and 
leasehold property more than it can take the coal from in the next 
fifty years, and that it would be an irreparable injury to the lessors if 


hey should be compelled to wait the slow and uncertain movements of 


an insolvent corporation. 
EVIDENCE OF INTERV ENORS. 


Sarah Priddy testifies: That her husband, Tinsley Priddy, executed 2 
lease to the Carbondale Coal and Coke Company on one hundred and 
forty acres of land on the Sth day of March, 1873: that he died April 
Ist, 1885, intestate, leaving herself his widow, who was appointed ncl- 
ministratrix of his estate about the middle of April, 1885, and ten 
children, giving their names and ages; that dower and homestead has 
never been assigned in the leased lands nor partition made; that at the 
time of his death the Carbondale Coal and Coke Company owed Tins 
ley Priddy $140 for rent of land leased, due January Ist, 1885, for 
the year 1854, none of which was ever paid Tinsley Priddy or herself 
in any capacity. Thinks the company paid Tinsley Priddy each year 
up to the year 1884. Tinsley Priddy was in the possession of the land 
in question all the time from the date of the lease until his death, and 
she has been in indisputed possession ever since. 

Catharine Waldron testifies: Is the widow of Henry Waldron, de 
ceased. He died in L869 intestate. He left one hundred and tive acres 
of land, describing it, and eight children, giving names andages. The 
one hundred and five acres of land left by Henry Waldron was leased 
to the Carbondale Coal and Coke Company April 5th, 1873, by Catha 
rine Waldron, Mary Fowler and Catharine Waldron as guardians of 
the other minor heirs. Since the lease was executed conveyances of 
portions of the land have been made by some of the heirs to their 
mother, Catharine Waldron, and other heirs: and one of the children 
has died intestate ind without marriage or issue. Neither dower nor 
homestead rights have been assigned in the land nor partition made; 
that possession, unquestioned and indisputed, has been held of the 
land by herself since her husband’s death; that the Carbondale Coal 
and Coke Company have paid her the rent of said lands leased to it 
every year until the year 1882; that the company now owes her for 
rent for the years 1882, 1883 and L884, $315. 

Israel Waldron testifies: Is son of Catharine Waldron. the last wit 
ness; owned one-eighth interest subject to dower and homestead until 
March 6th, 1878, in the land of which his father died seized. Never 
signed any lease for his interest in the land, nor necepted any rent, 
nor was any rent offered him. The Carbondale Coal and Coke Com 
pany has never had any possession nor exercised any control over any 
of the land leased to them by Catharine Waldron. 

Joseph Waldron testifies: On the 11th day of March, 1873, Thomas 
Waldron leased eighty acres of land, described, to the Carbondale Coz! 
and Coke Company. Thomas was his father, who died May Lith. L876. 
intestate, leaving a widow who died in February, ISS4. His father lef 
only three children, Daniel Waldron, Sr., Martha Guest and himself 
and children of nu deceased son. all of whom have conveved their 
interests in said land to him. Sets out all of the deeds in full in the 
evidence. There was due him for rent of land from the Carbondale 
Coal and Coke Company from March Ist, 1884, to January Ist. ISS5. 


$53.54; the rent for Jannary and February, 1584, was paid him by 
the company. He made a demand in writing of John W. Harrison, 
receiver of the Carbondale (foal and Coke ( Omlipany, for this Money 
January Ist, S85. Demand is set out in full in evidence. He de 
livered this demand to William Henderson to be mailed to John W. 
llarrison. receiver of the C'arbondale Coal and Coke Company at St. 
Louis, \Missourt. Neither the receiver nor the « COTTE PADD his ever prac 
him him any rent since that time, nor have they ever been in posses 
sion nor exercised any control over any of said land. 


Robert Winning testifies: Has been inspector of coal mines for two 
and one half years. Was mine boss for the Carbondale ¢ ‘oul und ( ‘oke 
Company for four years. Has been mining and prospecting for thirty 
Vears. is well acquainted with the coal mines of the ¢ aurbondale ( ‘oal 
and Coke ¢ ompany and the coal deposits in the Vicinity of Carterville. 
Was prospecting before the mines were opened to find the limits of 
the coul held Had charge of ana kept journal ot prospect holes. 
Put down eight drill holes. Atter the mines were opened about SIX 
years, began working in them-—track laying, bossing and prospecting. 
The conl Veli Is from elglit nnd one half to nine and One half feet thick. 
lt will tarn out over 7,000 tons of coal to the acre, nllowing tweb 
t\ live } r cent. for slack ana pillars to SUpPport the root, In SOTLIC 
places«the top coal cannot be got, which is about twenty-two inches 
thick. When Lhe cannot rel the top coal they vet 6,000 
fons to the ncre, nllowing the SiiLlhie for slack ana pillars 
The Carbondale Coal and Coke Company got from their mine in 
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tons: in 1ISS3, 144.800 tons: in ]TSS4. 108.735 tons: in ISS5. 63.737 
tons. The average per year from ISS0 to ISS6 is 181.6644 tons 
The mine has been worked fifteen years. About one hundred and 


three ncres ure exhausted It would require fifty si\ Vy ears to exhaust 
’ 


the lensed lands of the Carbondale Coal and Coke ¢ ompany, lenving 
out the forfeited leases, allowing them at the rate of eleven acres per 
vear.  Lunderstand they have in the vicinity of Carterville six hundred 
and seventeen acres leased and vel unworked, deducting leased lands 
of intervenors 

| | 


William Henderson testifies: The Carbondale Coal and Coke Com 
pany leased the eighty icCcres of land Lown for Hiithing coal April Sth, 


ISG The land was leased by Naney Priddy, widow of Pettis Priddy. 
and guardian of bis minor heirs The land was conveyed to me prior 
to January Ist. [885. Deeds from widow and heirs copied in evidence. 
Naney Priddy held possession of the land fromm the date of the lease 
until Is yt} and paricl tuxes on the sume. Patrick (rooden held POsses 
sion and paid taxes from IS79 until ISsl, and IT have held possession 
and paid taxes from ISS1 until the present time. There is $80 due me 


for the rent of the vear ISS4. January Ist, 1885, [ sent a written cle 
mand for this rent in a letter addressed to John W. Harrison, receiver 
of the Carbondale Coal and Coke Company, St. Louis Mo. Also gave 
the number and street, but don’t now recollect what they were. On 
the same day I also mailed a demand for Joseph Waldron to same 
party. I leased my land to E. A. Hitchcock about three days after 
the Carbondale Coal and Coke Company's lease was declared forteited 


1) 


by the United States circuit court in the month of September, 1885, 
and before I heard of the rehearing being granted. I have been paid 
or tendered no rent since January Ist, 1885. 

David Waldron, Jr., testifies: 1 owned five-ecighths of land leased 
by Catharine Waldron to the Carbondale Coal anc Coke Company, 
subject to her dower and homestead. There was five-eights of $315 
due me for rent of the vears 1882, 1883 and 1884 on the land. On 
January Ist, 1885, my mother, Catharine Waldron, and myself made 
a written demand, through James M. Washburn, our attorney, by 
mail on John W. Harrison, receiver of the Carbondale Coal and Coke 
Company, and also, if he thought proper, on Edwin Harrison, a prin 
cipal stockholder in the company. I have not been paid anything on 
this rent since January Ist, 1885. The Carbondale Coal and Coke 
Company paid us for the years ISS1 and 1882. H. A. Blossom told 
me since the leases were declared forfeited that the money was ready 
for me and the other shares any time | wanted it. Have resided 
on this land all my life. The Carbondale Coal and Coke Company 
never had any possession or control over it for mining or other 
purposes. 

James M. Washburn testifies: I prepared three written demands 
for rent due on coal mining leases—one for Priddy. one for Jolnson 
and one for Catharine and David Waldron—and sent them by mail in 
il registered letter addressed to Jobn W. Harrison, St. Louis, Missouri. 
In a few days I received a receipt for them. Copies of the demands 
sent and return registry receipts are filed with evidence. On the 
same day I sent by registered letter written demands for each of said 
parties to Edwin Harrison, St. Louis, Missouri, and a few days after 
wards received a registry return receipt, which is also filed with evi- 
dence. I sent these to Kdwin Harrison for the reason that I was 
informed that he was a large stockholder and a sort of general saperin 
tendent of the business of the company. I sent these demands Febru 


ary 2nd, 1885. 
EVIDENCE FOR APPELLEES 


G. F. Johnson testifies: That he was one of the intervening petition 


ers in this cause, but that he has now received the money due him for 


rent and is satisfied. 

H. A. Blossom testifies: That he is and has been receiver for the 
Carbondale Coal and Coke Company since April 15th, 1886. From 
October, 1884, until April ISth, 1885, was secretary for John W. Tar 
rison, receiver, and from the last date until appointed receiver was 
general manager for the receiver. | have become familiar with the 


coal lands owned by the corporation. The effect on the estate of the 


Carbondale Coal and Coke Company by a forfeiture of the leases of the 
intervening petitioners would be to reduce the value one-half or more 
The prospect of realizing the debts of the corporation, if these leases 
were canceled, would be very limited. My reason for that opinion is 
that the opportunities for working those lands is so much greater that 
it would be almost impossible for a company operating the other lands 
to compete with them by reason of the natural advantages, there being 
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a slight grade from the railroad to the top of the hill on the Waldron 
Pa land, and if a switch was bailt from the railroad to the top of this hill 
the cars londed there with coal woubd gravitate down to the railroad 
without other assistance. It would be necessary to sink anew opening 
on the Waldron land. I have read the deposition of Robert Winning, 
‘ and his statements are probably correct, but there are numerous dith 
culties in the Wilh Dy reason of lack of roof and sometimes of hottom. 
faults in the coal. horsebacks. splits and the natural tall of the coal 


we away from the bottom of the shaft. There is no way to determine ac- 
curately the quantity of coal an acre of coal land will produce except by 

working it. Lhe subject ot the prek ment of eround rent on the lenses 

in question Cule up shortly after the lst of January, ISS), during Mir. 

Hlarrison’s administration, and was referred to his solicitor, Mr. Allen, 

sae who advised him that it was not necessary for him to pay those at 


once; that there was some difference of opinion in respect to certain 
titles, and that it would not be safe to pay the money until he had an 

order of the court: and that he looked lhpon it as an extraordinary 
I. claim “oninst the receiver, which these parties should present to the 
court, setting forth the facts and getting an order instructing him to 
prety the Money. The ditheulties were largely \\ ith the ( ‘atharine Wal 
dron iunds and the Tally heirs: not so much with Henderson, for we 
found he had made his tithe good by several suits against the company 
in previous years. Judge Allen's advice was not todo anything about 
it. not to pre them. but let those people (r() ana (rel the necessary or- 
." ders. The company has never worked any of these lands. The coal 
is under the surface somewhere from thirty-five to ninety feet. and 
there never has been any opening made. Catharine Waldron has re 
ceived 8830.30 in rents, and the rent for Ps82. 1883 and 1884 was paid 
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into court by me. William Henderson has received S880, and the 
rent tor ISS4 was peta into court. ‘Tinsley Priddy received S1.540, 
and the rent for [S84 was paid into court fhe heirs of Thomas Wal 
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dron have received S440. and the rent of [S84 was paid into court. 
Joseph Waldron lets received Ss] od). This . lip) to ISSd. Mr. Har- 
Prison, when receiver, intended to ask the authority of the court to ex 
pend Slo.000 or S2Z0.000 tn opening up the land beld under the leases 
in controversy for mining coal, but neglected it until this petition 
Wiis tiled. Dhe COMM ANY, My irrnngvement, was secustomed to nllow 
| plied on their accounts 
ferrent. William Henderson and Tinsley Priddy sued the company for 


these lessors to buy woods aut the store, to be ay 


son “er 
" 
a : 


% their rents and got their money. [have heard ramors that the Ore and 
sSice| Company were come to tnke these lands i they could get rid oft 
the leases. ‘The Crystal Plate Glass Company was not Known down 

. there in the matter. The St. Louis Ore and Steel Company are the 
‘ competitors oT the Carbondale Con! na Coke Company. The eflect 
on the Carbondale Coal and Coke Company. if either of these com- 
pets were lo obtain control of the lnncls in dispute, would he (lis- 
astrous. Mr. Hitchcock is receiver of the St. Louis Ore and Steel 
Company and president of the Crystal Plate Glass Company. Phe 
{ Crystal Plate Glass Company could make no use of these leased lands 
om that I know of, except to come into competition with our trade with 


| the railroad. Mr. Hitcheoek has stated to me that our coal was 


& 


not yaluable for his purposes. I have a contract with the Ore and 
Steel Company to deliver them a minimum of 30,000 tons and a max 
imum of 100,000 tons during the season. They have received 900 tons 
and have called for no more. The officers of the Carbondale Coal and 
Coke Company, in January and February, 1585, were A. C. Bry- 
den, president, and J. C. Bryden, secretary. J.C. Bryden lived at 
Carbondale and kept the records of the company in the office of W. 
J. Allen there a part of the time. The receivers have paid no rent 
on any of the disputed leases, except to Johnson, at any time. Dun- 
das Simpson had charge of the mines at Carterville and J.C. Bryden 
at Carbondale, each with the title of division superintendent, during 
the fall of 1884, and the mines have been operated under the receis 
vership until the present time. I have been in attendance at Carbon 
dale and Carterville on an average of three times a month since De 
cember, 1884, and the company had representatives at its place of busi- 
ness at all times. 

W. J. Allen testifies: Have been attorney for the Carbondale Coal 
and Coke Company for several years. The payment of rents on these 
leases was discussed in several conversations with the receiver and Mr. 
Blossom. Had some general, but no great, knowledge of the title to 
the leased lands. I told the receiver and Mr. Blossom that I did not 
think it safe for them to pay these rents without an order of the 
United States circuit court; that it was doubtful who were entitled 
to the rent, in whom was the title to the leased lands, and that | 
thought the only sufe course was to gel the order of the Cireuit Judge. 
I heard of the leases to Mr. Hitchcock some time between the date 
when the decree was entered holding the leases forfeited and the date 
when the decree was set aside, and went to the records and found that 
several leases of that character had been recorded. Had no conversa 
tion with Mr. Hitchcock as to whom he represented in taking the 
leases. Had a talk with Mr. Waldron, that he had already leased 
to another company. It turned out that he didn’t speak accurately 
Heard during the argument ot exceptions to the answer befere Judge 
Treat that these men would be able to get their royalty by their mines 
being worked; that the Crystal Plate Glass Company were prepared to 
commence operations at once. My recollection is that Mr. Burr 
stated in the argument that the Crystal Plate Glass Company were 
willing or ready to take the leases and work the mines. 

Wm. H. Warder testifies: Have set of abstracts of title to lands 
in Williamson County, Illmois. Have made abstracts of the titles to 
the lands in question, which are correct to the best of my knowledge. 
Abstracts attached and copied in evidence. 


Walter Tregoning testifies: Am superintendent for the receiver of 


the Carbondale Coal and Coke Company. Have been enenged in the 
business of mining for over twenty years. I know the lands in con 
troversy. Think it would be rather a difficult matter to tell how 
many tons an acre of these lands will yield. I cannot tell how many 
years the coal lands of the Carbondale Coal and Coke Company, oth 
er than the lands in controversy, will last. I don’t think any man 
van tell. I think the lands in controversy are valuable to the Car- 
bondale Coal and Coke Company, from their location being convenient 
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to the railroad and the natural grade to the Waldron land. The re- 
celver’s intention was to open a shaft on the Waldron land. The 
Priddy land lies a mile from the present openings of the Carbondale 
Coal and Coke Company; the Henderson “nd Joe, Waldron lands 
one and one-half miles, and the Catharine Waldron lands the same 
distance. We have not yet found any horseback that will diminish 
the coal more than one-half its thickness. 
much as fifty yards square that the impurities in the coal have ren 
dered it worthless. Where the bed of coal is nine feet thick there 
would be ten or twelve thousand tons of coal in an acre of ground. 
The rule of computation is a ton of coal to every cubic yard. The 
Carbondale Coal and Coke Company has been in operation twelve or 
thirteen years, more or less. They have exhausted, I think, about 


nere is one space oft us 


one hundred and forty acres. An acre of ground would not yield a 
ton to the cubie yard if you take into consideration what is lost in pil 
lars, air courses, roadways and shafts. The output of the company’s 
mines for some years was very small. Don't know what the average 


output per day was, nor the output for the last eighteen months. We 
have only had one **squeeze” in the Carterville mines. 

October 12th, 1886, the intervening petitioners amended their petition 
by making Emma Morgan, Israel Waldron and Mary Fowler, children 
of Catharine Waldron, parties petitioners, and alleging their owner 
ship in a portion of the lands of which Henry Waldron died seized. 

Qn the same day Howard A. Blossom, receiver, and William E. 
burr, trustee, filed their nnswer to the lust amended petition, denying 
its allegations. 

(Qn November 6th. ISS6. the interve 
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petition was dismissed as 


to G. T. Johnson. 


And on the same day a decree was entered in the canse finding that: 


‘On the first day of January, ISS), the tour lenses described in 
sri petition, as made to the Carbondale Coal and (‘oke Company by 
Nancy Priddy, Thomas Waldron, Catharine Waldron and Tinsley 
Priddy. were and have ever since continued to be valid and in force: 
that the leases of the petitioners to said Ethan A. Hitchcock were 
made and delivered to him during the pendency of this cause, and that 
he paid ho consideration ror the sume, and that he hac notice of sii 
proceedings, that said petitioners have |not| made application to this 
court for an order On) snd receiver to pork the rovalties claimed to be 
due to them. and have hot minde legal lemand for the Sillhe. 
Wherefore it is adjudged and decreed that the petition tiled by said pe 
titioners be dismissed; that all forfeitures of the leases to said Carbon- 
dale Coal and Coke Company declared or attempted to be declared by 
suid petitioners, or either of them, be and are declared void, set aside 
and for naught held, and the said leases of the Carbondale Coal and 
Coke Company are hereby declared to be in full foree. [tis further 
ordered and decreed that the leases made by the petitioners to said 
Kthan A. Hitehecock for the premises in controversy be and the same 
are declared void, set aside and for naught held.” 

Petitioners and Hitcheock are also enjoined from interfering with 


i+ 


the rights of the Carbondale Coal and Coke Company, ete.; that there 
being doubt as to the ownership of the lands leased, the persons elaim- 
ing have leave to present their claims to the court, ete. 

William Henderson and other intervening petitioners were allowed 
an appeal, and KE. A. Hitchcock a separate appeal. 


ERRCRS ASSIGNED BY WILLIAM HENDERSON ET AL. TO LAST DECRER. 


lst. The court erred in granting a rehearing to the receiver of the 
Carbondale Coal and Coke Company. 

2nd. The court erred in holding the four leases in controversy to 
have been at all times valid and in force, when, from September 15th 
to September 25th, 1885, there was a decree of record in the same court 
holding and decreeing them to be null, void and forfeited. 

3rd. The court erred in finding that no legal demand had been 
made to pay the rents claimed to be due. 

4th. The court erred in holding that it was necessary that the les 
sors, under the terms of the leases in controversy, should have ap 
plied to the court for an order on the receiver to pay the rent before 
taking measures to forfeit the leases. 

Sth. The court erred in dismissing the intervenors’ petition. 

6th. The court erred in holding that the leases of the Carbondale 
Coal and Coke Company are still in full force. 

ith. The court erred in decreeing the leases made by petitioners to 
EK. A. Hitchcock to be void, for naught held and set aside. 

Sth. The court erred in enjoining the petitioners from interfering 
with the Carbondale Coal and Coke Company and its receiver, How 
ard A. Blossom, in carrying on mining operations on the leased lands. 

9th. The court erred in ordering the petitioners to present their 
claims for rent to the court by intervening petition. 

10th. The court erred in holding that there was doubt and uncer- 
tainty as to who were the proper parties entitled to rents for the lands 
in controversy. | 

llth. The court erred in admitting evidence of Howard A. Blossom 
and Walter Tregoning as to the intentions of receiver, John W. Har- 
rison. 

12th. The court erred in ordering the intervening petitioners to pay 
the costs accrued in the cause and ordering execution to issue for the 
same. 


ASSIGNMENT OF ERRORS BY ETHAN A. HITCHCOCK TO LAST DECREE. 


ist. The court erred in granting a rehearing to the receiver. 

2nd. The court erred in making him a party defendant in this 
cause. 

3rd. The court erred in finding that the appellant paid no consider- 
ation for the leases made to him by the intervening petitioners, there 
being no evidence whatever upon which to base such finding. 

4th. The court erred in finding that the appellant had notice of 
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the proceedings in this court prior to his having been made a party 
thereto, there being no evidence whatever upon which to base such a 
finding. 

5th. The court erred in tinding that the leases made by intervening 
petitioners to this appellant were made during the pendency of this 
cause; the cause, so far as this appellant was concerned, having been 
finally settled by the decree of September 15th, 1585. 

6th. The court erred in decreeing the leases made by intervening 
petitioners to the Carbondale Coal and Coke Company to be in full 
force. 

ith. The court erred in decreeing the leases made by the interven- 
ing petitioners to the appellant to be void, for naught held, and set 
aside. 

Sth. The court erred in enjoining the appellant from interfering 
with or impairing the rights of the Carbondale Coal and Coke Com- 
pany and the receiver in carrying on mining operations on the leased 
Premises, 
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BRIEF OF POINTS AND AUTHORITIES FOR WILLIAM HEN. 
DERSON ET AL., APPELLANTS. 


The first error assigned is: 

THAT THE COURT BELOW ERREDIN GRANTING A REHEARING AFTER 
ENTERING THE DECREE OF SEPTEMBER LoTH, ISS). 

The decree was final, as far as all questions raised by the intervening 
petition were concerned. 

It is true that at any time during the term in which a decree is en- 
tered it may be modified, altered or changed in any respect for error 
of fact or law; provided good reasons can be given for so doing. 

Equity rule 88 provides that ‘‘every petition for a rehearing shall 
contain the special matter or cause on which such rehearing is applied 
for, shall be signed by counsel, and the facts therein stated, if not ap- 
parent on the record, shall be verified by the oath of the party or by 
some other person.” 

The petition presented for a rehearing in this cause was not in com- 
pliance with this rule. The petition (page 63 printed record,) is not 
verified by the oath of any person, nor does the petition state any 
facts constituting any ground for a rehearing. 

The fact that the defeated parties were surprised by their defeat: 
that such defeat would injure them; that the party defeated was pre- 
paring to take such steps as a successful party would do, are surely 
not sufficient cause for granting a rehearing in a cause, for such things 
are the natural consequences of a defeat in any cause. As well might 
the intervenors say that a rehearing should not be granted because it 
would be a surprise to them, would injure them, and would interfere 
with plans they had proposed to enter upon concerning the property. 

The other ground upon which a rehearing is asked, to-wit: That 
the decree was passed without notice to the trustees for the bondhold- 
ers, is not true, as the record shows. 

The decree was passed upon an intervening petition filed in a cause 
in which certain stockholders were plaintiffs, and the bondholders, 
through their trustees, were defendants; in which cross-bills were filed 
by the trustees of the bondholders against the stockholders. (See page 
1 of printed record). 

It is true the cross-bills were not filed until after the rehearing was 
granted, but the trustees were in court prior to that date. In the bill 
of complaint Charles Miller and William E. Burr, trustees of bondhold. 
ers, are made defendants. (Pages 2 and 7 of printed record). 

But the trustees of the bondholders were not necessary parties, and 
the rehearing should not have been granted merely to permit unneces- 
sary parties to come in and be heard. They had, perhaps, the right to 
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interplead and be heard, but not to demand a rehearing merely that 
they might answer and have a hearing. The plaintifis in the suit had 
no right to petition that the defendants might have an opportuninty to 
answer. In this case the trustees of the bondholders did not ask for 
a rehearing, but it was asked for them by their opponents—the stock- 
holders. Upon these tacts we insist that it was wrong in law and in 
practice to grant a rehearing of the cause as was done September 25th, 
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It is true that during the term, as was conceded, the court may 
amend, correct or vacate its decree for error of law or fuct, hut ther 
piuart he ¢ PPOr shown. It Is nowt an arbitrary power in the court, and if 
must be preceded by certain forms, to-wit: A formal petition, sworn 
to, and which petition must point out the errors. No errors of law or 
fact are stated in the petition for rehearing that were of sufficient 
gravity to authorize a rehearing. Doss et al. vs. Tyack et al.; 14 
Llow, 297. 

In all cases where this court has sustained the right of a court to 
grant a rehearing during the term when the judgment, order or decree 
is made, the words ‘for proper cause,” or ‘*for good cause shown,” 
are used. Bassett vs. U. S.: 9 Wall, 38. 

It was perhaps true, formerly, that granting a rehearing was « mat- 
ter of discretion with the court; but since the adoption of 1ale 88 this 
can no longer be true. The requirement of the rule, that the facts 
shall be stated in the petition, if not apparent on the reeord, would be 
nbsurd unless it followed that these facts should be of sufficient conse- 
quence to indace the chancellor to believe that he had made a wrong 
decree. In other words, the statements of such facts in a petition for 
a rehearing as would not, if proven, be sufficient to change, alter, 
modify or revoke the previous decree, should not cause a rehearing to 
be granted. And the sufficiency of this statement of facts, we think, 
should be reviewed by this court and determined. If the facts stated 
in the petition were all true, we contend, the same decree that was en- 
tered September 15th, 1885, should stand. If everything were true as 
stated in the petition for the rehearing, it should not change the decree. 

The second error assigned by appellants, Henderson et al., is that: 

‘THE COURT ERRED IN HOLDING THE FOUR LEASES IN CONTROVERSY TO 
HAVE BEEN AT ALL TIMES VALID AND IN FORCE, WHEN FROM SEPTEMBER 
LSTH, TO SEPTEMBER 2OTH, LSS5, THERE WAS A DECREE OF RECORD IN 
THE SAME COURT HOLDING AND DECREEING THEM TO BE NULL, VOID AND 
FORFEITED. 

This assignment involves the question as to the effect of a decree or 
judgment of the court entered in the regular course of business during 
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the term, and what, in short, a decree of a court ¢s during the pending 
term of court. 

We take the position that a final decree entered during the term is 
an absolute determination of the tacts and law involved in the con- 
troversy, subject to be changed or entirely obliterated at any time 
during the term for good cause shown; but while standing it is as 
binding as if never changed or expunged, and as if it had stood for 
years. In the case of The Washington, etc., Steam Packet Company 
vs. Sickels et al., 24 How 333, this court said: ‘*The judgment ren- 
dered in that suit, while in force, and for the purpose of maintaining 
its validity, is conclusive of all the facts properly pleaded by the plain- 
tiffs.” 

In the case of Habich vs. Folger, 20 Wall, 1, this court held that a 
judgment was conclusive upon a corporation and its receivers when 
they were parties and contested the claim. 

It has also been held in numerous cases in this court that a final de- 
cree in chancery is as conclusive as a judgment at law; and both are 
conclusive on the rights of the parties. Sibbald vs. U. S., 12 Pet. 
488; Shriver vs. Lynn, 2 How, 43; Washington Bridge Company vs. 
Steward, 3 How, 413; Pennington vs. Gibson, 16 How, 65; Nations vs. 
Johnson, 24 How, 195; Hornbuckle vs. Stafford, 111 U. S.. 389; 
Bryan vs. Kennett, 113 U. S., 179. 

Does a judgment or decree not take effect until the end of the term 
at which it is rendered? In many States this is regulated by statute. 
The United States statutes being silent on the subject, the judg- 
ment or decree takes effect from its date, or from the day on which it 
was rendered. Noenrollment is necessary to give it validity. Bates 
vs. Delavan, 5 Paige, Chapter 303. 

The third error assigned by appellants, Henderson et al., is that: 

THE COURT ERRED IN FINDING THAT NO LEGAL DEMAND HAD BEEN 
MADE 10 PAY THE RENTS CLAIMED TO BE DUE. 

The decree of the court on this point is: ‘*That said petitioners have 
made application to this court for an order on said receiver to pay the 
royalties claimed to be due to them, and have not made legal demand 
for the same.” 

We presume that it was intended in this decree to say ‘‘that said 
etc., for if it was stated that 
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petitioners have made” no ‘application,’ 
petitioners ‘‘had made application,” it would not be true in fact. 

We do not understand, and are not informed, upon what theory the 
court held that no legal demand was made for the rent due. There is 
no question that a written demand was made upon the receiver to pay 
the rent under each lease in controversy. This is proven by the evi 
dence of witnesses, with copies of demand attached, and is not dis- 
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puted. (See evidence of Joseph Waldron, page 103 of printed record, 
evidence of William Henderson, page 116, and evidence of James M. 
Washburn, page 120). 

If the finding of the court is based upon the theory that the receiver 
was not the proper person upon whom the notice should have been 
served, we insist that the finding was wrong in law. The order ap- 
pointing John W. Harrison receiver, (page 21 of the printed record, ) 
vests him **With the usual powers of receivers in equity,” ‘tand it is 
further ordered that the said defendant, the Carbondale Coal and Coke 
Company, assign, transfer and deliver over to said receiver, all and 
singular the property, real and personal, of or belonging to said cor- 
poration, and that said defendant, the Carbondale Coal and Coke Com- 
pany, its officers and agents, forthwith surrender and deliver to said 
receiver all the assets, materials, tools, machinery, fixtures, effects and 
property of every nature and kind, of, or belonging to, said defendant 
corporation, and also all money, notes, drafts, bills of exchange, checks, 
or other evidences of indebtedness due and owing to said corporation, 
as well as all books of account, accounts, deeds, bonds, mortgages 
certificates of stock, vouchers, and papers of every nature belonging 
to said corporation; and it is further ordered that said receiver con- 
tinue the management of the business of the defendant corporation 
until further order of the court.” 

Under this order there was nothing left in the corporation but its mere 
existence. Life was its sole inheritance. A// its property was vested 
in the receiver as fully as if it had been conyeyed by deed or other ab- 
svlute conveyance. ‘This order was in full force when this rent became 
due. The receiver alone had the control of the leases. It was his 
duty, and his alone, vo protect them. The court had invested him 
with full power to do this. It had ordered him to *‘continue the man- 
agement of the business of the defendant corporation until further 
order of the court.” <An essential part of the management of the 
business of the corporation was to protect its property from forfeiture 
or loss. He was given ample notice, which he utterly neglected. The 
lessors could not give notice to the corporation, for the corporation 
had no property in the leases, and all its control and power over them 
were suspended by order of the court. They could not be required 
to give notice to the bondholders or their trustee, for the bondhold- 
ers and trustee were in privity with the corporation, and the lessors 
could no more be required to give the trustee of the bondholders 
notice after than before the appointment of the receiver. The bond- 
holders had a mere lien. 

The lessees, under the conditions in the leases, had the election 
cither to pay the rent agreed upon or to permit the leases to be for- 
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feited. The lessors had the election to collect the rent or to make 
a written demand for it, and if the rent was not then paid the leases 
by their own terms became forfeited. This election was not lost to 
either party by the appointment of a receiver. That appointment 
could not make a new contract for the parties. The right to pay the 
rent or permit the leases to lapse was transferred from the corporation 
to the receiver, but in no way were the rights of the lessors affected by 
this transfer. Consequently of no one but the receiver could the 
lessors demand the payment of the rent. 

In appointing a receiver over real property the correlative rights of 
landlord and tenant are not changed. The court, through its receiver, 
takes upon itself all the obligations, burdens, powers and rights exist- 
ing between the landlord and tenant. Com. vs. Harrington, 11 H. R. 
ir., 127 

The court must observe and care for the rights of all contracting 
parties, as well as the rights of the party whose property and interests 
have been taken in charge, else a premium would be placed on insol- 
vency. 

The fourth error assigned by appellees, Henderson et al., is that: 

THE COURT ERRED IN HOLDING THAT IT WAS NECESSARY THAT THE LEs- 
SORS, UNDER THE TERMS OF THE LEASES IN CONTROVERSY, SHOULD HAVE 
APPLIED TO THE COURT FOR AN ORDER ON THE RECEIVER TO PAY THE 
RENT BEFORE TAKING MEASURES TO FORFEIT THE LEASES. 

The finding of the court on this point was: ‘That said petitioners 
have made ‘no’ application to this court for an order on said receiver 
to pay the royalties claimed to be due to them,” 

Appellants claim that they were not required to make application 
to the court for the payment of this rent. 

The lessors had two remedies. One was to upply te the court for 
an order on the receiver to pay the rent, the other was to make a 
written demand for the rent. They chose the latter remedy. For the 
latter purpose no application to the court was necessary. The lease 
beeame forfeited by its own terms. But to enforce this forfeiture and 
give it legal effect, the lessors did intervene and ask the court to de- 
clare it forfeited. In effect the intervening petition was but a notice 
to the court of their election to allow the leases to become forfeited, 
asking that it be so entered of record. The circuit court could, no 
more than an individual, make a new contract between the parties, 
and say that the forfeiture should not be created because the property 
wis in the hands of the court. Because one party to a contract be- 
comes insolvent and his property is taken possession of by the court, 
is no reason why a contract previously made between them should be 
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treated differently than if both had remained solvent. It is not the 
fault of the solvent party to the contract that the other became insol- 
vent. 

Had the Carbondale Coal and Coke Company managed their busi- 
ness in such a manner that they could have promptly paid their debts, 
there could be no question that the lessors could have caused the 
forfeiture of the leases in the manner im which they did. Are they in 
any worse condition because the lessees, by bad management, became 
insolvent? Did this insolvency take away from the lessors the right 
given them in their contract to make the written demand and thus 
cause the leases to become forfeited? The court said it did by the 
terms of its decree, when it said ‘‘that said petitioners have made no 
application to this court for an order on said receiver to pay the royal- 
ties claimed to be due to them,” giving this as a reason why the leases 
should not be declared forfeited. 

It is held that when a receiver has been appointed over a leasehold 
interest in land, that the landlord is at liberty, after the expiration 
of the leases, to re-enter without the leave of the court. Britton vs. 
McDonnell, 5 tr. Eq., 275. 

In this case the leases become terminated by non-payment of the 
rent. The attention of the court is especially directed to the terms of 
the leases as shown in the lease of Thomas Waldron, page 35 printed 
record, this provision being in the same words in each lease: ‘*And it 
is furthermore agreed, that if at any time said party of the second 
part, its successors or assigns, shall be in default and fail to pay any 
sum due for rent or royalty, as aforesaid, for the term of ten days after 
written demand therefor by the party legally entitled to demand and 
receive the same, the party of the second part, its suecessors and as- 
signs shall Sorfe it all right AL mine EL vr othe PIDise hold vr enjoy the 
fract or supr Ye d subdivision of land jor and on acconnt or which un- 
paid sum shall have become due, and atter such default and demand as 
uforesaid, the party legally entitled to the life estate or fee simple 
ownership of said land may at once, or at any time thereafter, enter 
into the exclusive possession thereof,” ete. 

The court will observe that the mere fact that a demand had been 
made in writing and ten days had elapsed thereafter, of itself forfeited 
the leases and all rights under them. It is no answer to this forfeiture 
to say that it was waived by the lessors when they permitted the rent 
to become in arrear and sometimes collected it by law, for the reason 
that the rent being in arrear did not forfeit the leases. It required 
the demand in writing and the li pse of te n days the reafter to create a 
forfeiture, and no demand, prior to 1885, had ever been made in writ- 
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The fifth error assigned by intervening petitioners, Henderson et al., 
is that: 

THE CCURT ERRED IN DISMISSING THE INTERVENORS’ PETITION. 

This brings before this court all the facts and evidence in the case, 
and upon that we claim the last decree is manifestly wrong. The in- 
disputed facts are that the rent due by the express terms of the leases 
on January Ist, 1884, was not paid; that written demand was made for 
the same upon the receiver, and no tender or offer to pay the same 
was ever made until after the intervening petition was filed; that no 
possession of any kind was ever taken of the leased property, nor 
work of any kind done thereon by the lessees; that written demand for 
payment of rent was also made on Edwin Harrison, a principal stock- 
holder of the Carbondale Coal and Coke Company, the petition show- 
ing that he owned 2,630 shares out of 5,960, and the evidence of 
Washburn, (page 121 printed record,) showing that he was a ‘*kind of 
general superintendent of the business of the company;” that there is 
a bed of coal under this leased land from eight and one-half to nine 
and one-half feet thick readily accessible, being from 30 to ninety feet 
under the surface, and which in all probability will produce from 
6,000 to 12,000 tons of coal per acre—an average of 9,000 tons; that 
at a royalty of five cents per ton, the amount agreed to be paid, this 
would produce to the lessors $450 per acre, without material injury 
to the surface of the land. 

There is little or no dispute as to the facts, and the only question is 
as to the law and its application to the facts. 

Counsel for receiver contend that the forfeiture of the leases 
would be injurious to the property of the company, and therefore it 
should not be enforced. This is not one of the cases where the party 
comes into court with clean hands, asking equity. The petition filed 
by the stockholders of the company, the answer of the trustee, the 
evidence and all the circumstances, show a state of facts not entitling 
this Carbondale Coal and Coke Company to any favor from a court of 
equity. The foundation of the whole proceeding is the insolvency of 
the corporation, and the allegations and evidence show a criminal 
breach of trust on the part of the company and inexcusable negligence 
on the part of the trustee of the bondholdets. The original bill al- 
leges, and the trust deed shows, that the company agreed to place five 
cents a ton of all coal mined in the hands of the trustee of the bond- 
holders as a sinking fund. The bill alleges, page printed record, 
and states that only $6,000 was so placed. The evidence of Winning, 
not disputed, page 110 printed record, is that for the, six years, from 
1880 to 1885 inclusive, there was mined 907,272 tons of coal. He also 
stated they had worked the mines for about fifteen years. But, from 


the date of the leases, 1873 to 1886, would be only thirteen years, we 
will say the mines were worked twelve years. The average output 
from L880 to L886 was 181,664 tons. One witness, however, Tregoning, 
says, on page 158 of printed record, that the output a large portion 
of the time was very small. Place the average output per year for the 
twelve years at 150,000 tons, and we have the total yield, 1,800,000 
tons. At five cents per ton, this would place $90,000 in the sinking 
fund. The evidence fails to show how many town lots were sold. But 
here is $6,000, Instead of $90,000 that the company should have had 
in its sinking fund to prevent insolvency, and because the company 
did not pay it in as it agreed to do, and the bondholders and their 
trustee failed to collect it, they come into court and ask its protection. 
We claim they are entitled to no favors, and that these lessors are not 
compelled, and in equity cannot be compelled, to await the slow, un- 
certain, delusive and dilatory action of a corporation so unreliable and 
regardless of its promises. The lessors did not make written demands, 
but collected their small rents of one dollar per acre as best they 
could, so long as there was a hope that the company would soon reach 
their lands and produce the large revenue they would be entitled to 
when coal was being taken therefrom. but when the company an- 
nounced that they were insolvent, and that they had in nothing com- 
plied with any of their agreements, was it a great wrong to this cor- 
poration that the lessors did not sue for their rent or go into the 
circuit court and ask an order on the receiver for its payment instead 
of serving the written demand, and thus causing the leases to lapse? 
After the written demand was made the receiver had ample time to ap- 
ply to the court, if he so desired, and obtain an order to pay the rent. 
Not having done so, it was his own laches that caused the forfeiture. 
Forfeiture is, however, the wrong word to use to express the termina- 
tion of these leases. They did not become forfeit, as the leases were 
not lost for a fault, offense or crime. . The leases simply lapsed for 
non-payment of the rent as agreed upon, and the property reverted to 
the original owners. 

The sixth error assigned by intervenors, Henderson et al., is that: 

THE COURT ERRED IN HOLDING THAT THE LEASES OF THE CARBON- 
DALE COAL AND COKE COMPANY ARE STILL IN FULL FORCE. 

On this point the court said in itsdecree: ‘The four leases described 
in said petition * * were, and have ever since continued, to be valid and 
in force.” 

The arguments heretofore offered apply to this error, and need not 
be repeated. 

The holding of the court is contrary to the terms of the leases them- 
selves. The decree is not an adjudication upon the facts, but a decla- 
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ration that the service of the written demand upon the receiver, and 
the failure to pay within ten days thereafter, does not terminate the 
leases. It is a declaration by the court that the contract made by the 
parties to it shall not be enforced. The court in its findings gives 
reasons for not enforcing the contract which we think are not founded 
on the evidence, and if so, are insufficient to justify the decree. 

The seventh error assigned by intervenors, Henderson, et al., is 
that: | 

THE COURT ERRED IN DECREEING THE LEASES MADE BY PETITIONERS 
To E. A. HircHcock TO BE VOID, FOR NAUGHT HELD AND SET ASIDE. 

These leases were made while a decree was properly made and en- 
tered of record relieving the leased land of the cloud caused by the for- 
mer leases. Is it the law that when a decree is made and entered in a 
court having jurisdiction of the subject matter and person that all per- 
sons are compelled to wait until the end of the term to see if the court 
will not set it aside? This decree was entered in September, but the 
record shows that it was still the June term of the cireuit court, and 
this court will take judicial knowledge that the United States circuit 
court of the Southern District of Illinois had two sessions in each 
year, to-wit: January and June, and that the June term might con- 
tinue until January following. All business, therefore, concerning 
property in litigation must be suspended for six months or the risk 
assumed that the court will set aside its decree. Such a holding 
would materially interfere with the commerce of the nation. No 
wrong is charged or proven against the lessors or Hitchcock, the lessee. 
They were each informed of the decree of September 15th, and had 
every reason to believe it to be final. No motion to set aside or mod- 
ify the decree had been made, or if made, when one lease was executed 
the parties had no knowledge of it. Wherein, then, were they so 
much at fault that an innocent, bona fide contract between them should 
be arbitrarily set aside? If the court made a wrong decree, should in- 
nocent parties sufferé Even were it true that the leases of the Car- 
bondale Coal and Coke Company were still in force between Septem- 
ber 15th and 25th, 1885, when the decree was still in force holding 
them forfeited, what power or authority had the circuit court to de- 
clare the leases of Hitchcock void, and to decree that they should be 
set aside and for naught held‘ The validity of these leases was not in 
question. The only question concerning them was whether or not 
they gave rights to mine coal superior to the rights of the Carbondale 
Coal and Coke Company. These leases of Hitchcock were surely 
good contracts between the parties and between all persons but the re- 
ceiver and the Carbondale Coal and Coke Company, yet the court de- 
clared them to be void generally, and ordered them set aside and for 
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The eighth error assigned by intervenors, Henderson et al., is that: 

THE COURT, ERRED IN ENJOINING THE PETITIONERS FROM INTERFERING 
WITH THE CARBONDALE COAL AND COKE COMPANY AND ITS RECEIV ER, 
llowarp A. LLossoM, IN CARRYING ON MINING OPERATIONS ON THE 
LEASED LANDS. 

Whatever riety have been the hndineg (| the court on the mam issue, 
we Insist that this injunction was wrongly granted. The receiver was 
not IM possession of the lensed lands: he Wis not mining thereon: no 
one had offered to interfere with him; there was no ground whatever 
for an injunetion. 

The ninth error assigned by intervenors, Henderson et al., is that: 

THE COURT ERRED IN ORDERING THE PETITIONERS TO PRESENT THEIR 
CLAIMS FOR RENT TO THE COURT BY INTERVENING PETITIONS. 

This order in effect declared that the lessors had no right, power or 
authority to make the written demand. The court made a new con- 
tract for the parties. The receiver claimed that he could not pay the 
rent heenuse he did not know to whom to pay it. For years previous 
to ISS4 rent had been perict to these same parties by the company 
without question, and suddenly they discovered that they did know 
who Wiis entitled to it. Judge Allen advised the receiver not to pay it, 
as their title to the land was in doubt, vet the evidence shows that 
Judge Allen had for years been counsel for the company and had 
never discovered this doubt until after a forfeiture of the leases. Why 


did not the company contest Henderson’s right to receive rent when he 


brought suit for it in IS82 and IS83/ (See evidence of Blossom, re- 
ceiver, page 135 printed record). Why did they pay Tinsley Priddy 


his rent, after he sued for it In ISS2 and ISS3. if he was not entitled to 
it. or if it was in doubt (See same page). The company paid these 
persons in ISS2 and [SS83, and vet in LSs4 a doubt “arose as to whether 
they were entitled to the rent or nol But this doubt never was heard 
of until the forteiture of the lens was claimed under the contract. 
The lessors had become tired of SulnY for their rent. and had deter- 
mined on a forfeiture. and at once a doubt arose about their right to 
receive rent at all. The court will observe that all this is the testt- 
mony of their own witness—the receiver of the company. This’ 
receiver further says, (page 134 printed record): ‘Some of the Tully 
heirs took theirs out. Catharine Waldron was apparently never in 
2 hurry. She allowed it to run slong for uh yeal OF Iwo al 4 time 


ae 


without pressing the subject.” Was there any doubt expressed then 
as to the right of Catharine Waldron to receive rent? On page 133 
printed record the receiver swears: ‘‘The records of the company 
show that Catharine Waldron has received In money 8859.30, and the 
rentals for 1882, 1883 and 1884 were paid into the court by me. Wil 
liam Henderson, I get from the same source, has received 8880; the 
rental for 1884 was paid into the court. Tinsley Priddy received 
$1,540; the rental for 1884 has been paid into court. The heirs of 
Thomas Waldron, which is the property claimed by Joseph Waldron 
in this controversy, have received S440: the rental for ISS4 was pid 
to the court.” 

Now, if there was ‘*a doubt” as to who should receive these rents, 
why was it not discovered before these large sums of money had 
been paid out? Why did not Judge Allen, the counsellor of the com 
pany from the beginning, never discover the **doubt” until after the 
lessees’ interest in the property became endangered! Again, written 
demand was made on the receiver January Ist, 1885, by William Hen- 
derson for the rent of 1884 due him on his land, Ss80, (page ol printed 
record, exhibit M); by Joseph Waldron on the same date for balance of 
his rent, $33.34, (page 46 printed record, exhibits H and N, and O, 
pages 50 and 51). Catharine Waldron made written demand on same 
date for S315 due her for rents of IS8S82, 1883 and LSs4. See exhibit 
K, page 48; Q. page 52; 8, page 54, and T, page 55 printed reeord). 
Sarah Priddy made written demand for her rent, 8140, on February 
Ynd, 1885. (See exhibit R, page 


The evidence of the parties And Washburn proves the making 
} 


53 printed record). 


of each of these written demands by mail in registered letters, and the 
receipt of none of them is disputed. 

After the receipt of these written demands it seems that Judge 
Allen, the counsel of the Carbondale Coal and Coke Company from its 
institution, was consulted, and he advised that the rents be not paid. 
(See evidence of Wm. J. Allen, pages 138 and 139 printed record). 

Judge Allen says: ‘Il have been attorney for the corporation sever 
al years. I do not recollect how long—and of the receiver and all of 
his appointments.” 

The original bill is signed by William J. Allen, solicitor for com 
plainants, and all the proceedings in this case seem to have been con- 
ducted by William J. Allen, and yet he never had a *sdoubt™ of the 
right of the intervening petitioners to receive their rents until the 
written demand was about to be succeeded by a forfeiture of the leases. 
He swears—on page 139 printed record: ‘I am sure [ said to the 
receiver ahd to Mr. Blossom that. I did not think it safe for them 
to pay these rents or claims for royalty without an order of the United 


States circuit court; that it was doubtful who were entitled, what 
parties were entitled to the rents, in whom the title was to the 
lands leased, and [ thought their only safe course was to require these 
claimants to get an order from the Circuit Judge, and that would be a 
complete prover tion to them.” And further on. SHume page. +o) think, 
I am sutistied, that I told the receiver on several occasions that in view 
of what I knew to be the large number of interested parties in the 
property, that the only sufe course was to require in every Instance an 
older of court for the payment of money.” 

Yet neither Judge Allen, the receiver, nor “ny one else, ever conde- 
scended to inform the lessors of this ‘‘doubt.” They permitted the 
lessors, 1D ignorance of this determination, to believe they did not in- 
tend to pret or to claim etn farther rights in the property. W ere not 
the lessors justified in believing, that the company being insolvent and 
the receiver neglecting to make any answer to their demand for rent, 
that it would be useless to apply to the court for an order, and their 
only remedy was to make the written demand and let the leases come 
toan end? No tender of money nor offer to deposit money with the 
court was ever made or thought of until after the intervening petition 
was filed demanding a forfeiture. Then the receiver and the company 
were very anxious to pay. But in the meantime the lessors—the 
parties suffering for want of their money—were In entire ignorance 
of all s*doubt” as to their rights to receive rent. As a conclusive cir. 
cumstance showing that this “doubt™ was trumped up at the last 
moment for the purpose of inducing the court below to forego and not 
entorce the forfeiture, read the evidence of Howard A. Blossom on 
page 131 of the printed record. He there swears: 

‘The difficulties were with respect largely to the Waldron lands, 
those of Catharine Waldron and the Tulley heirs and Henderson, well, 
not particularly with respect to Henderson, because we had discovered 
he had made his title good by several suits against the company in 
previous years. * * * His advice, (Judge Allen’s), was not to do any- 
thing about it; not to pay them, but let these people go in and get the 
necessary orders.” 

Now it turns out that the only “doubt” was about the Catharine 
Waldron land, to whom they had been paying rent for ten years with- 
out complaint, and yet beeause of this doubt they refused to pay the 
other lessors. as to whose right to receive it there was vo doubt tn faet. 

Where there was ly the contract a clause of forfeiture in the 
event of a failure to pay the rent after written demand, was it not the 
duty of the receiver to apply to the court for an order authorizing him 
to pay the rent and thus prevent the forfeiture? Were the persons 
who had the right to declare the forfeiture required to fo to the court 


and beg «a privilege which they had by their contract‘ 


The decree so holds, when it declares it to be their duty to apply to 
the court for the payment of their rent. We do not believe the law 
to have gone so far as to deprive the contracting parties of all their 
rights under the contract where One party has become insvlvent unless 
they appeal to the court for the privilege of entorcing the contract. 
We concede the law to be that where money Is sought from corpo- 
rations whose property is in the hands of the court, that the persons 
seeking it should apply to the court for an order; but where other 
rights are given than the mere payment of money such rights may be 
enforced without the leave of the court. But where the action of the 
court is necessary to, enforce the right, it must be done by or with the 
copsent of the eourt having charge ot the property, ana the receiver 
being appointed for the PUPpPOse of preserving nd caring for the 
and his alone, to take such steps as may be 


property, it is his duty, 
We therefore insist that the receiver him 


necessary to preserve it. 
self, knowing iis he lid. or should have know hn, of the condition of for. 
feiture in these leases, should have applied to the court for leave 
LO prety the rent; and if there Wiis in fact eLhi\ doubt as to who should 
receive it. that he would have summoned (C‘atharine Waldron into 
court to submit her title LO Inspection. Phas would have been the 
honest, straightforward, business way of settling the question. Or, if 
there had been any real desire to do right in the matter, Judge Allen 
could have given notice, or directed the receiver to lve notice, to the 
parties claiming the rent that they must produce their titles for 
investigation: and if there was still a doubt, that the United States 
circuit court should then be applied to and the titles there Investigated 
and settled. 

But we take the position in this case that it was the duty of the 
receiver tO put the rent to the intervening petitioners: that no order of 
the court was necessary before making such payments, and if such an 
order was advisable, that it was the duty of the receiver to apply 
for and obtain such order, and not the duty of the lessors. Balfe vs. 
Blake, 1 Trish, Ch. N. S. 365; Walsh vs. Walsh, 1 Trish, Eq. 209; 
High on Receivers, S. 632; Met artney vs. Walsh. llayes, 29. note bh. 
If this real estate had been in the efua/ possession of the receiver, 
this would have been the possession ot the court, and in such Cisec the 
rule might be different But there was no such actua/ POssession and 
no interference with the rights or power of the court in making 
the demand of the receiver. The receiver was also the only proper 
person on whom the demand could be made. By his appointment the 
interests and rights of all the creditors, shareholders, bondholders and 
other person having interests in or with the Carbondale Coal and Coke 


Company were taken charge of by the court. Delaney vs. Mansfield, 
| Hog, 254. 

The receiver should apply to the court for advice and instruction 
whenever it may be advisable; and in this instance, when the demand 
was made upon him for the rent, he should within the ten days given 
in the lease have applied to the court for leave to pen it: or, if there 
was real doubt as to the parties entitled, he should have asked for 
lenve to cLVe them notice to come into eourt ana produce their titles. 
fnve Nan Allen, 37 Barb, 225; Smith vs. N. Y¥. Con’s. Stage Co., 28 
Hlow, Pr. 377; Curtis vs. Leavitt, 1 Ab. Pr. 274; Lattimer vs. Lord, 4 
Ky. D. Smith, 191; Cammack vs. Johnson, | Green, Ch. 163; People vs. 
Life Ins. Co., 79 N. Y. 267. 

\ll the rights, interests and property of the company, its stockhold- 
ers, mortgagees, creditors and bondholders having been vested in the 
receiver by virtue of his appointment as such, he was the proper per- 
son on whom to serve the demand. Baker vs. Adair, 32 Ill 79: 
Gravenstine’s Appeal, 49 Pa. St. 310; Corrigan vs. Trenton, ete., Co. 3 
Hlalst, Ch. 489. 

The functions of al] the other officers of the COMLpPADY Were suspen 
ded while the property was in the hands of the receiver. The court 
would not permit its receiver to be interfered with in his Indanagement 
of the estate. All control was taken from the officers of the company 
and vest d in the court, Then, the receiver was the proper person, is 
the agent of the court, upon whom to serve the notice, and it was his 
duty, us ugent, to bring it to the attention of his principal, the court. 
If he Wits culty oft laches in this respect, the | SSOTSs should hat be re- 
quired to sufler for it. 

The tenth error assigned by intervening petitioners, Henderson et 
nl.., is that: 

THE COURT ERRED IN HOLDING THAT THERE WAS DOUBT AND UNCER- 
TAINTY AS TO WHO WERE THE PROPER PARTIES ENTIPLED TO RENTS FOR 
THE LANDS IN CONTROVERSY. 

The decree of the court on this subject is as follows: 

And it appearing that the said receiver bas deposited im the regis- 
try of this court « sum of money suflicient to satisfy all acerued 
rovalties provided in siti leases for the benefit of whom it they COn 
cern, nnd tlisat there Is doubt nid uncertainty as to the proper parties 
entitled to said fund.” ete. 

Now we claim that there is not a shadow of evidence upon which to 
base this finding as to the claims of Henderson, Joseph Waldron or 
the Priddys. There was some controversy as to the rights of Catha 
rine Waldron, but never any doubt as to the right or title of the other 
parties; and as to all others the finding was manifestly wrong. The 


evidence showed no shadow of doubt, except in the case of (‘atharine 


yt) 


Waldron, and the company and the receiver were estopped from 
denying Catharine Waldron’s right to receive by long acquiescence 
and the fact that the lease was made directly with Catharine Waldron 
herself, and they could not deny her title or right to receive it. There 
is no evidence that any other person ever claimed any interest in the 
leased lands or claimed any rent therefor. William J. Allen, the 
attorney for the company, swears, page 138 of printed record, in 
answer to questions asked concerning his knowledge of the condition 
of the titles to the lands: ‘I had some general knowledge, no great 
knowledge, but some general knowledge and information as to the 
state of the title on the part of these claimants or petitioners.” Yet 
with this slight knowledge he advises the receiver not to pay any rent 
without making any investigation or inquiry whatever and concealing 
the fact from the persons entitled to rents that the receiver had deter- 
mined not to pay them, but that they must apply to the court. 

The eleventh assignment of errors by intervenors, Henderson et al., 
is that: 

THE COURT ERRED IN ADMITTING EVIDENCE OF Howarp A. BLOossom 
AND WALTER TREGONING AS TO THE INTENTIONS OF RECEIVER, JOHN W. 
HARRISON. 

The evidence of Blossom on this point will be found on page 134 
printed record. The question was asked him: ‘State what you 
know, if anything, concerning the intentions of your predecessor, Mr. 
Harrison, as receiver, to operate these properties in dispute here for 
the purpose of extracting coal.” 

‘*‘A. It was Mr. Harrison’s intention,” ete. 

The evidence of Walter Tregoning on this point is found on page 
152 printed record. 

We think no argument is required to convince the court that such 
evidence as this is utterly irreleyant, immaterial and valueless, and yet 
it probably had some effect upon the mind of the chancellor. No one 
could swear to the intentions of another. If Harrison had any such 
intentions, he was the one to swear to it. But we contend that any 
such intention, if it existed, without any effort or attempt to carry it 
out, would be of no value. There isno doubt, however, that the evi- 
dence had an influence on the mind of the court. 

The twelfth assignment of errors on the part of intervenors, Hen- 
derson et al., is that: 

THE COURT ERRED IN ORDERING THE INTERVENING PETITIONERS TO 
PAY THE COSTS ACCRUED IN THE CAUSE AND ORDERING EXECUTION TO 
ISSUF. FOR THE SAME. 

While it may be true that costs are largely within the discretion of 
the court, yet we believe it to have been an inequitable exercise of this 
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(tiscretion to order the intervenors to pay all the costs in this case, 
even under the decree rendered. 

The intervenors surely did no more than they had a right to do, to- 
wit: to come into the court asserting their rights and asking an adju- 
dication of the same. That they were not successful in obtaining all 
they sought, is not a good reason why they should pay all the costs. 
Had a tender of the rent been made, or the amount deposited in court 
before the filing of the intervening petition, there might be some jus- 
tification in decreeing that they should pay the cost, but no such thing 
was done. 

‘The intervenors were never informed that a doubt existed as to their 
rights to receive rents, no money was ever offered them, none depos- 
ited, and they had no means of knowing what were the purposes or in- 
tentions of the company or its receiver until after they filed their pe- 
tition. Were they at fault, guilty of negligence or wrong, in filing it 
under the circumstancesé 

Respectfully submitted, 
W. W. BARR, 


Attorney for Wm. Henderson, et al. 
Loo Pract es SeLbert | 
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BRIEF AND ARGUMENT FOR ETITAN A. HITCHCOCK, APPEL 
LANT. 


The first error assigned by appellant, Hitehcock, is that: 

THE COURT ERRED IN GRANTING A REHEARING TO THE RECEIVER. 

In addition to the argument presented on this point by counsel for 
intervenors, Henderson, et al., we desire to urge this further consider 
ation, that if such rehearing is granted in any case it must be with the 
express or implied reservation, or condition, that such rehearing shall 
not affect or interfere with any rights or interests acquired in the 
subject matter of the controversy prior to the granting of the rehear- 
ing. If this reservation or condition was implied in the order grant- 


ing a rehearing in this case, this appellant is content. But if not so 


implied, he urges the error in granting it. The decree was absolute 
and binding when made. <A decree takes effect immediately after be- 
ing pronounced by the court. Its enrollment adds nothing to its 


force. Bates vs. Delavan, 5 Paige, Ch. 303: Winans vs. Durham, 
5 Wend, 47; Butler vs. Lee, 3 Keyes, 73. 

So far as the appellant is concerned, the suit was not pending involv- 
ing the validity of the Carbondale Coal and Coke Company lenses 
when he leased from the intervenors. No motion had been mage fora 


rehearing: the decree settled all riohts ana removed all obstacles in 


the way of his leases; and he was given to understand that no farther 
proceedings in the matter would be had. The receiver was guilty of 
laches in not moving at once for a rehearing, and he shall not now be 
permitted to perpetrate a wrong on this appellant that could have 
been prevented by the eXerelse ot due diligence. The benefit of lis 
pendens is lost by negligence or delay. Gossom vs. Donaldson, Is B 
Monree, 230; Preston vs. Tubbin, 1 Vern, 286; Clarkson vs. Morgan, 
6B. Monroe, 441: Watson vs. Wilson, 2 Dana, 406. 

In the case of Indiana, ete., R. R. Company vs. Bird, 116 Ind. 217, 
the court held that a judgment should not be opened for the correc- 
tion of a mistake where the rights of third parties had intervened since 
the entry of the judgement, the party atlected Dv the exercise oft clue 
dilligence having had the opportunity of causing the mistake to be 
corrected before other rights had been acquired. 

The second assignment of errois made by appellant, Hitcheock, is 
that: 

‘THE COURT ERRED IN MAKING HIM A PARTY DEFENDANT IN THIS CAUSE. 

If, as was urged, the appellant acquired rights in the property in 
controversy pendente /ite, he hada right to have those rights investi- 
gated in a legal proceeding, and had the right to a trial by jury as to 
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those rights, and also as to their effect upon the property. The sum- 
mary process by which he was compelled to come into this court and 
assert his claims deprived him of one the rights guaranteed to him by 
Article VIL. of amendments to the Constitution of the United States. 

The third error assigned by appellant, Hitchcock, is that: 

THE COURT ERRED IN FINDING THAT THIS DEFENDANT PAID NO CON- 
SIDERATION FOR THE LEASES MADE TO HIM BY THE INTERVENING PETI- 
TIONERS. 

The hnding Is iis follows in the decree, pace 160 printed record: 
‘That the leases of the petitioners to said Ethan A. Hitchcock were 
made and delivered to him during the pendency of this cause, and that 
hy paid no consideration tur the same. ete. 

The evidence to sustain this finding must have been gained from the 
inner consciousness of the court alone, for the evidence is entirely 
silent upon the subject. 

In the aunswer of Hitchcock, puoe Si) of the printed record, he alleges 
that ‘the now holds said leases, and intends to hold and assert the same 
aus valid existing leases of the same, obtamed by respondent in good 
faith, wpon the payment of a valuable consideration after the rights 
and interests and all claims of the Carbondale Coal and Coke Company 
hisacl I>) this court been declared.” ete. 

Again, on same page, Hitchcock alleges in bis answer: **Respondent 
relies upon his leases obtained from the petitioners aforesaid in good 
faith «nd for a valuable consideration as complete and perfect bars,” 
etc. 

To the allegations of this answer no reply nor denial inany form was 
ever made. In the amended answers of Burr and Blossom, and in the 
amended petition of Henderson et al., no charge is made that Hitch- 
cock did not obtain his leases upon a valuable consideration paid for 
the same. (See pages Si, SZ and SS printed record). 

Consequently the allegations in the answer of Hitchcock, that he dd 
pay a valuable consideration for his leases, stands alone and uncontra- 
dicted, and is not questioned nor disputed by either pleadings cr evi- 
dence. How then could the court find ‘that he paid no consideration 
for the same”? This is one of the most important findings of the court, 
without which the decree can not stand, and yet there is no possible 
ground or cause for so finding. We challenge the production of a sin- 
gle denial of the allegations in Hiteheock’s answer on this point, either 
in the pleadings or evidence. Without evidence of this important fact 
could the decree stand. — If it is not contradicted in either the pleadings 
or evidence, it must be presumed that appellant, Hitechcoek, did pay a 
valuable consideration for his leases. If he did, then the court deprived 
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him of his property in the same without due procsss of law by declar 
ing them void in this summary manner. 

The fourth error assigned by appellant, Hitcheock, is that: 

THE COURT ERRED IN FINDING THAT THIS APPELLANT HAD NOTICE OF 
THE PROCEEDINGS IN THIS COURT PRIOR TO HIS HAVING BEEN MADE A 
PARTY THERETO; THERE BEING NO EVIDENCE WHATEVER UPON WHICH TO 
BASE SUCH A FINDING. 

Here again the court has made a finding without any evidence what 
ever to support it. 

It is true, in this case, Burr, trustee, in his amended answer, page 
82 printed record,. says: ‘But this defendant charges that by said 
leases the said EK, A. Hitchcock has acquired no legal or equitable in- 
terest in the lands described in said leases, for the reason that said 
Hitchcock had full notice of the institution and pendency of the pro- 
ceedings in this cause from their very inception, and was a party in in- 
terest thereto although not appearing in the record of said proceedings 
as a party in interest; that he had full notice of the proceedings which 
led to the setting aside of the decree made and set aside by the court.” 

Receiver Blossom makes similar assertions in his amended answer, 
page 83 printed record. In fact, he uses the same words. 

These allegations in these answers are made only that the court may 
have a basis upon which to make Hitchcock a party to the action. 

The order of the court was, on page 85 printed ‘record: ‘*That he 
be summoned before the court as such defendant, and be required 
to make such answer (to sasd éntervening petition as the law and facts 
demand.” 

Hitchcock made answer to this ‘tamended petition.” No charge was 
made in it ‘‘that he had notice of said proceedings.” It was not, 
therefore, a matter in issue in the case in any way. It was not hinted 
at, even, in the evidence. How, then, could the court find as a faet 
something that was not referred to in the pleadings or evidence? This 
was also an important tinding—one that was a foundation stone upon 
which the decree was built—and yet it was merely sand. The 
court could not find it from the evidence, for it was not inthe evidence. 
The chancellor could not find it from the pleadings, for it was not in 
the pleadings. Take away this finding, and what is there left to sus- 
tain the decree? Hitchcock was not a party to the suit until he was 
brought in upon the application of Blossom after the leases were made 
to him. Where is there a word of evidence to indicate that he ever 
heard of the case before this time? 

The fifth assignment of errors by appellant, Hitchcock, is that: 

THE COURT ERRED IN FINDING THAT THE LEASES MADE BY INTERVEN- 
ING PETITIONERS TO THIS APPELLANT WERE MADE DURING THE PENDENCY 


OF THIS CAUSF; THE CAUSE, SO FAR AS THIS APPELLANT WAS CONCERNED, 
HAVING BEEN FINALLY SETTLED BY THE DECREE OF SEPTEMBER 15TH, 
ISSD. 

The allegations as to the making of these leases is found in the an- 
swer of appellants, pages SS and 8? printed record, as follows: **That 
he having been informed that said decree of September 15th, 1885, de- 
claring null and void the leases made tothe Carbondale Coal and Coke 
Company had been made and entered in the United States circuit court, 
and having previous to that time had some negotiations with the les- 
sors that if such a decree was entered that he would lease said lands 
and at once commence mining on the same, he did lease the lands of 
William Henderson, Joseph Waldron, Catharine Waldron and Tinsley 
Priddy. 

In the amended petition it is alleged by Henderson et al.: ‘*That on 
the L7th of September, 1885, Joseph Waldron leased his lands to ap- 
pellant; that William Henderson leased his to appellant, September 
Yist, L885; that on the same day Catharine Waldron, Henry Waldron, 
and David Waldron, Jr., leased theirs; that on September 26th, 1885, 
but before the parties learned of the rehearing having been granted, 
Catharine Waldron and Henry Waldron leased theirs to appellant. 
None of these allegations are anywhere denied in the pleadings, nor 
are they questioned or doubted anywhere. 

The evidence concerning the making of these leases is as follows: 
Evidence of Catharine Waldron, pugce us printed record: 

“Interrogatory l%th by same. State whether at the time you and 
Llenry Waldron leased said lands for mining purposes to E. A. Hiteh- 
cock you were informed and believed that your lease to the Carbon- 
dale Coal and Coke Company had been adjudged and deemed forfeited, 
null and void, and whether you had any information that said decree 
had been opened and a rehearing granted. 

“Ans. 19th. | understood that the lease of the Carbondale Coal and 
Coke Company was null and void and [had not then heard that the 
cise Wis reopened,” 

Evidence of William Henderson, page 117 of printed record: 

“Ans. 13th. I did lease my lands to EK. A. Hitchcock. I signed the 
lease about three days after the forfeiture was rendered in the month 
of September, 1885, before I heard of the rehearing of the case.” 

This is all the evidence in the record concerning the making of the 
leases. Burr. the trustee. and Blossom, receiver, admit in their amended 
answers the making the leases to appellant on the dates mentioned. 

The finding of the court, therefore, must have been based upon 
the law alone—that the leases being made during the term of court 
when the decree was entered—they were made during the pendency 
of the suit, although made after the final decree was entered on Sep- 


tember 15th, 1SS85. 


While we admit the right of a court to grant a rehearing at any time 
during the term of court in which a decree is made, yet we deny that 
a suit can be pending after a final decree is entered and before it is set 
aside, so far as it may affect the interests acquired in good faith by 
third persons in the property in controversy. Any other construction 
of the law would place property in litigation out of the market until 
the statute of limitations had become a bar to a reversal of the judg- 
ment or decree. So far as it affects the property in litigation it can 
not be perceived that there is any difference between the granting a 
rehearing during the term and reversing the decree for error after the 
term. Each is a setting aside the former decree, and the only differ- 
ence is that one may be done a little sooner than the other; but the 
principle involved is the same. Consequently, if a suit can be said to 
be pending after a final decree is entered and while no motion or other 
proceeding in the cause has been made or taken, then a cause is pend- 
ing after the term of the court has ended and while the defeated party 
has the right to have it reviewed on error. 

The law and practice is settled in the federal courts that a decree may 
be changed, modified, or entirely annulled by the court making it at 
any time during the term at which it was made, and that after the 
term it may be reversed, annulled or set aside on appeal or by bill of 
review, or a writ of error may issue within——years, and it be an- 
nulled in that proceeding. [Is the cause pending while the decree is 
subject to be set aside in any of these proceedings, or if the cause is 
pending while subject to one method of annulment and not pending 
while subject to another, why the difference? If it is not pending 
when it may still be taken up and reversed on error, is it pend- 
ing while it may be taken up and reversed on a motion fora rehearing’ 
As was said in the argument for appellants, Henderson, et al., the 
term of court in the Southern L[llinois district may continue for six 
months. A decree entered in the begining of the term may be set 
aside on rehearing six months afterwards, and in the meantime no one 
can safely deal with the property involved, whether a motion for a re- 
hearing has been filed or not. We do not believe such to be the law in 
this country, where all classes of property should at all times be in the 
market and traffic therein unimpeded; where valaes change se rapidly, 
and where, through new discoveries and inventions, property valuable 
to-day may be worthless to-morrow. 

The sixth assignment of error by appellant, Hitchcock, is that: 

THE COURT ERRED IN DECREEING THE LEASES MADE BY INTERVENING 
PETITIONERS TO THE CARBONDALE COAL AND COKE COMPANY TO BE IN 
FULL FORCE. 

This error involves a consideration of the whole case—pleadings and 
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evidence—and is very fully discussed in the argument of counsel for 
appellants, Henderson, et al. So far as such decree affects the rights of 
this appellant, we only urge that under the circumstances the leases of 
the Carbondale Coal and Coke Company cannot be in full force with- 
out suspending the leases made to appellant, and that neither under 
the law nor by the rules of equity should that be done. Had the re- 
ceiver or the company made their motion for a rehearing at the time 
the decree of September 15th was entered, the company would have 
had an equitable right to claim that their leases were always in force. 
But by their negligence in this regard, this appellant had reason to be- 
lieve that no such motion would be made and that such decree was 
tinal. The rule of law is that where one of two persons must suffer, 
the one whose neglect caused the injury should be the one to suffer. 
The negligence of the counsel for the receiver and the company, in 
this case, in net sooner filing his motion for a rehearing, caused this 
appellant to take the leases. 

Another leading principle in law and equity is that the law will 
fuvor the diligent. The appellant was diligent; the appellee was neg 
ligent. The appellant was vigilant; the appellee dilatory. If either 
must suffer, by all rules of equity which should it be? That it was 
wrong for Hitchcock to take his leases under the circumstances shown 
in evidence cannot be contended. The Carbondale Coal and Coke 
Company had held these leases for twelve years, with over a thousand 
acres Of land held in fee and under lease; they had taken the coal from 

one witness swears 103 acres, another 140 acres. The coal on each 
acre, at five cents a ton royalty, was worth to the lessor 3400. The 
land of these lessors was over one mile from any shaft or opening. 
What hope did these lessors have that they would realize the value of 
their lands in an ordinary lifetime? Thev had been compelled to trade 
out their little rent bills at the company’s store or to sue for it und get 
it at the end of tedious litigation: and, to ‘cap this climax,” the lesse 
had, become insolvent and they could no longer collect by law. Are 
the lessors to blame, therefore, for taking measures by making writ 
ten demands for their rent and thereby terminate the leases/ Suppose 
the lessors had applied to the court for an order on the receiver: un- 
der the practice in this district the receiver might have been ordered to 
pay rents tor the time if was in th » control of court, but nothing due 
previous thereto. 

The seventh assignment of errors by appellant, Hitehcock, is that: 

THE COURT ERRED IN DECREEING THE LEASES MADE BY THE INTERVEN 
ING PETITIONERS TO THE APPELLANT TO BE VOID, FOR NAUGHT HELD AND 
SET ASIDE. 

This assignment is supported by the same argument as the sixth. 
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The decree was erroneous, because the leases to appellant were taken 
by him in security, in good faith, and for a bona fide consideration 
paid; and the conduct of the receiver and the company induced him to 
believe that the decree holding the former leases void was a final de- 
termination of their validity. 

In the case of Miller vs. Sherry, 2 Wall, 257, this court said: ‘*The 
decree is conclusive upon the parties until reversed, ‘tand the reversal 
would not affect a title acquired under it while it was in force.” 

The court also said, in another case as respects third persons, that 
whatever has been done under the judgment whilst it remained in full 
_ force is valid and binding. Bank of U. S. vs Bank of Washington, 6 
Pet. 8. 

If a motion had been made for a rehearing, it would have suspended 


the taking effect of the decree until the motion was heard. City of 


Memphis vs. Brown, 4+ Otto, 715. But the motion was not made until 
after the leases were executed and the parties hada right to believe that 
it would never be made. 

Why were the leases void‘ The leases were not prohibited by law; 
they were not fraudulently obtained; there is nothing apparently ille- 
gal in their terms; why, then, should the court decide them void/ 
They may not give the lessee a right to mine on the land until some 
future time—until the occurrence of some future contingency—yet 
this does not make them void.. | | 

The eighth assignment of errors by appellant, Hitchcock, is that: 

THE COURT ERRED IN ENJOINING THIS DEFENDANT FROM INTERFERING 
WITH OR IMPAIRING THE RIGHTS OF THE CARBONDALE COAL AND COKE 
COMPANY AND THE RECEIVER IN CARRYING ON MINING OPERATIONS ON 
THE LEASED PREMISES. 

Whatever might have been the decree in this cause, under the evi- 
dence an injunction was unnecessary and uncalled for. By it appellant 
was prohibited from exercising any rights under his leases. No at- 
tempt had been made, no threat shown, no act done, no foundation of 
any kind or motive laid, for an injunction. An injunction, we under- 
stand, is a process issued by a court for the purpose of preventing 
some threatened wrong. There was nothing threatened here, right or 
wrong; and we think there was no reason whatever for this decree. By 
it appellant was prevented from instituting legal proceedings to test 
his rights. He could do no act by which the validity of his leases 
could be tested in a court of law. By it he was deprived of the right 
of atrial by jury. If the receiver failed to comply with any of the 
terms of the former leases; if the company became dissolved and their 
charter withdrawn; if the former leases were abandoned; yet, by rea- 
son of this injunction appellant never could do any acts by virtue of or 


under his leases. Courts rarely appoint receivers over real property, 
und never grant injunctions to settle disputed titles, leaving the parties 
to their ordinary remedies at law. High on Receivers, 557, and au- 
thorities cited in note 1, 

The burden rests on the complainant to make out a clear case to jus- 
tify the relief, and the court should be reasonably satisfied that he will 
lose the benefit of his recovery before it will interfere. Davis vs. 
Reaves, 2 Lea, 649. It is further held that a lessee of land will not be 
deprived of his rights through a receiver or injunction unless it is 
clearly shown that there is such danger of loss as will move the con- 
science of a chancellor, C. & A. Oil Co. vs. Petroleum Co., 57 Pa. 
St. 83. 

In conclusion, the appellant, Hitchcock, believes that he has been 
greatly wronged by this decree. While many charges were made 
against bim in the answers of Blossom and Burr, no evidence was of- 
fered to sustain one of them. It was charged that he was not taking 
these leases for himself, but for the Crystal Plate Glass Company. No 
evidence of any kind was offered tending to sustain this charge All 
that would even tend to create a suspicion of this was the fact that 
appellant was the receiver of that company; but that suspicion is re- 
butted by evidence offered by Blossom himself, who says that Hitch- 
cock told him this coal was unfit for his uses, and that, although he 
had a contract for from 30,000 to 100,000. tons, only 900 had been de- 
livered and no more called for. The decree seems to have been entered 
on suspicion alone, and we confidently believe, on the general ground 
that there is no evidence whatever to sustain it, it should be reversed. 

Respectfully submitted, 
JAMES McCARTNEY, 
Attorney for kk. A. Hitcheoek, Appellant. 
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The Carbondale Coal and Coke Company was a cor- 
poration engaged in the business of mining coal in the 


: 
counties of Williamson and Jackson, State of Illinois. 
(Rec., 2.) For that purpose it bought and leased coal 
lands in 1875. The company obtained, among others, 
five leases for different tracts of land in Williamson 
County, Ill., which are the subject-matter in controversy. 
These leases were made by the then owners of the land 
to the company substantially on these terms: That the 
lessee-company was to pay a rental or rovalty of one 
dollar for each acre of land leased as long as no mining 
operations were carried on by the company; and that, 
when mining operations were -carried on, the company 
was to pay five cents royalty for each ton of coal mined. 
The leases covered only the mining privilege and the 
right of entry and possession necessary for that purpose, 
the lessors reserving to themselves the right to cultivate 
the ground and to reap the crop raised thereon. (Rec., 
29-45.) 

From 1873 to 1884, a period of eleven years, the com- 
pany held these leases without mining any coal on the 
lands, and paid money-royalty of one dollar per acre, 
without any objection thereto by the different lessors and 
their successors. The total amount of money-rent thus 
paid to the lessors during that period on the land in con- 
troversy is stated by the receiver to be about $12,000. 
(Ree., 56.) During that period of eleven years, the titles 
of the lessors passed by death and by many mesne con- 
veyances to descendants and grantees in many instances, 
and the conveyances so made were in numerous instances 
not placed on record until long after this intervening 
petition was filed, although made and delivered seven 
years before that time. (Ree., 131-133, 141-149, and 
Exhibits.) 

The leases in controversy contained the following 
clause : 


“And it is furthermore agreed, that if at any time said 
party of the second part, its successors or assigns, shall 


be in deiault and fail to pay any sum due for rent or 
royalty as aforesaid, for the term of ten days after writ- 
ten demand therefor, by the party legally entitled to de- 
mand and receive the same, the party of the second part, 
its successors and assigns, shall forfeit all right to mine 
in, or otherwise hold or enjoy, the tract or surveyed sub- 
division of land, for and on account of which said unpaid 
sum shall have become due; and after such default and 
demand as aforesaid, the party legally entitled to the life 
estate or fee-simple ownership of said land may at once, 
or at any time thereafter, enter into the exclusive posses- 
sion thereof, the mines and all the appurtenances thereto 
belonging, and hold the same free and discharged of every 
and all claims of the party of the second part, its sueces- 
sors, assigns, or other legal representatives.” (Rec., 29-45.) 


[n the year 1884 the Carbondale Coal and Coke Com- 
pany became financially involved, and on the 14th of 
October, 1884, a bill was filed in the court below by its 
stockholders and creditors asking for the appointment of 
a receiver. (Rec., 1-20.) The appointment was made on 
that day, and since that time the estate of the corporation 
has been in charge of the court through its receivers, 
John W. Harrison, who subsequently, resigned (Rece., 21), 
and Howard A. Blossom, who was appointed as his succes- 
sor, and still holds the position of receiver. (Ree.,83) At 
the time of the appointment of the receiver the property 
of the corporation, including the leaseholds in question, 
was covered by two first mortgages on different portions 
of the estate, one securing $75,000 and interest, and the 
other for $50,000 and interest, making a total mortgage 
debt of $149,750. (Rec., 8-20, and Exhibits A and B.) 
Receiver’s certificates are outstanding to the amount of 
$91,660. In addition to these debts, claims by creditors 
against the corporation are on file in this cause, seeking 
preference over the mortgage debts, which claims amount 
in the aggregate to $44,513, making a total indebtedness 
of the corporation of $235,923. 


The rent reserved for the year 1884 by the five leases 
in question, and the rents reserved by one lease for the 
years 1882 and 1883, amounting in the aggregate to about 
$1,100, were not paid by the corporation, nor by Harrison, 
the receiver, after his appointment; and on the first of 
January, 1885, the parties claiming to be the owners of 
the different tracts of land covered by the five leases, 
partly through their counsel, and partly in person, sent 
to the receiver, by mail, written statements setting forth 
the amounts of rents respectively claimed by them, stating 
in addition “that they then and there demand the rent, 
and if payments be not made within ten days from the 
date of the demand they would claim a forfeiture within 
the terms of the lease.” (Ree., 50-55.) There is no evi- 
dence in the record that any declaration of forfeiture was 
made by indorsement in writing on the leases; no de- 
mand or notices of intended forfeiture was made of the 
corporation or its officers or agents; nor was any demand 
made on the premises; nor was any demand made at the 
office of the corporation or its agents in Williamson 

Jounty ; nor was any demand made or notice posted on 
the lands. 

No application was made by the appellants to the court 
for an order on the receiver to pay the rents respectively 
claimed to be due them, and no order to that effect au- 
thorizing the receiver to make such payments was made 
by the court. The receiver consulted his counsel, Judge 
W. J. Allen, in relation to the matter, and upon an ex- 
amination of the facts and the records, the receiver was 
advised by his counsel that by death, mortgage and other- 
wise, and by alienations through deeds not appearing on 
record, the title to the leased lands had become so ob- 
scured that the receiver could not, without great risk, pay 
the rents in question until the respective rights of the 
different claimants of the rent were passed upon and as- 
certained by an order of court directing the payment of 
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such rents. (Rec., 138-9.) The parties claiming the 
amount of rents in question were informed by the receiver 
to make such application to, and obtain such order from, 
the court, which they failed to do. (Ree., 152-3.) 

[t appears conclusively from the evidence that the ad- 
vice given to the receiver by his counsel was correct, 
and that neither at the time the demand was made, nor 
at the time of the filing of the petition in this ease, 
did the majority of the appellants own the lands in the 
proportion in which they claimed to own them by their 
petition ; nor were they entitled to the rents in the pro- 
portion in which they were claimed in the demandsand in 
the petition. Thespecific facts subtantiating this statement 
appear fully in the uncontradicted testimony of William 
H. Warder, an expert examiner of land titles, taken on 
behalf of the appellees in this cause. (Ree., 141-149, and 
Exhibits.) 

In May, 1885, nearly five months after the notices to 
the receiver were mailed, the appellants consulted with 
their counsel, Messrs. Washburn and Barr, and desired 
them to take steps to obtain for them either the payment 
of the rent claimed by them to be due, or a forfeiture of 
the leases in question. Tt thus appears from their own evi- 
dence that in May, 1885, no forfeiture had yet been declared 
(Rec., 22-9); but the petition alleges that the leases were 
forfeited in January, 1885. (Ree., 98, 99, 109, 121, 122, 
125-7.) The appellants were thereupon advised by their 
counsel that proceedings could and would be instituted 
by them, which would lead either to the payment of the 
rent claimed, or to a forfeiture of the leases. (Ree., 121-2.) 
The appellants were also informed by their counsel that 
another corporation, whose name was not disclosed, stood 
ready to take new leases for the lands in question, if a 
forfeiture should be obtained, and an agreement was 
made between them and their counsel to the effect that 
if forfeitures of the leases were obtained by them and 
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new leases were made to another corporation, no fee would 
be charged or collected from them by their counsel; but 
that if the proceedings resulted in the collection of the 
rent claimed to be due them, their counsel should ob- 
tain as their fee a proportion of the rent collected, to wit, 
ten per cent. thereof. (Rec., 125-6.) 


It is claimed by the appellees that the evidence tends. 


to show that the counsel of the appellants also repre- 
sented the corporation in question seeking to obtain these 
leases, which corporation was then and is now the com- 
petitor of the appellee-corporation and of the receiver 
appointed by the court in the business of mining and 
selling coal. (Rec., 121, 155, 140.) 

On the 17th of July, the persons claiming to be the 
owners of the tracts of land embraced in the five leases 
in question, joined in one petition, filed in this suit, setting 
forth their pretended ownership, the existence of the leases, 
the demand on the receiver by mailed notices of the rents 
claimed to be due, and the failure of the receiver to pay the 
rents; that by such failure the rights of the company and 
its successors In the leases had become forfeited ; that the 
petitioners had entered into possession of the leased lands, and 
praying the court to adjudge the leases in question to be 


forfeited and nulland void. (Rec., 22-55.) Of the filing of 


this petition the receiver alone received notice ; no notice 
thereof was given to the trustees in the mortgages, nor 
to the appellee-corporation, all of whom were parties 
defendants in the main cause and had appeared therein. 

In August, 1885, the receiver filed his answer, setting 
forth, substantially, that the corporation had paid over 
$12,000 in royalties for the lands in question ; also, the ob- 
scure and confused condition of the titles to the lands and 
the advice of the receiver’s counsel, heretofore referred to, 
to the effect that he could not, without great risk, pay the 
sums claimed without an order of court upon the ascer- 
tainment of the respective rights of the parties; that the 
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amount of royalties already paid exceeded in value the 
entire fee of the lands in question, including surface as 
well as coal privilege, whereby the lessee had acquired 
an equitable interest in the land; that the lands, although 
not yet made available by the corporation, were of great 
value to the corporation, and would be, in the near future, 
absolutely necessary for its operation; that a forfeiture of 
the leases in question would be asevere blow tothe corpora- 
tion and its creditors, and would not only greatly impair 
the security of the mortgagees, but would impair the value 
of the whole property to such an extent as to endanger the 
payment of the indebtedness contracted by the receiver 
under the order of the court,and destroy the security of 
the mortgagees ; that the intervening petitioners never 
made application to the court for an order to the receiver 
to pay these rents; that no such order was ever made. 
The receiver further answered that it had been the long- 
established custom between the corporation and the lessors 
to make payments of rent in the latter part of December, 
and that lessors had been in the habit of waiving the 
forfeiture clauses in the leases and accepting their rents 
long after their maturity; that, although the corporation 
was frequently in arrears of rent, at no previous time had 
any attempt been made to forfeit any of the leases, but 
the lessors invariably sued for and recovered their rents ; 
that the certificates of indebtedness issued by order of the 
court were taken by different parties largely upon the 
faith of the value of these leased lands. 

That the trustees in the two martgages should be made 
parties to these proceedings, in order that they might 
protect their interests; and thereupon the receiver, in 
his answer, prays that the intervening petition be re- 
ferred to a master for the purpose of ascertaining the 
rights of the several appellants under the respective 
leases, the amounts due to them, and whether said sums 
should be paid, and to whom. The answer sets forth 
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that no injury has been suffered by the appellants, and 
none would be suffered by them if the court refused to 
forfeit the leases in question upon payment of the rent 
due. The answer further alleges the belief of the receiver 
that the appellants are not making their demand for a 
forfeiture voluntarily, but under the influence of outside 
hostile and competing corporations, desirous to embarrass 
the operations of the receiver and to destroy the value 
of the property in his hands. (Rec., 56-9.) To this 
answer the appellants, by their counsel, filed exceptions 
on the 2d of September, 1885, substantially claiming 
that the answers did not set forth any valid defense 
against their claims. (Rec., 60-1.) 

On the 15th of September the court passed upon and 
sustained the exceptions, and without any evidence being 
taken in the cause, and without any of the other defend- 
ants having been cited to appear and defend, the court 
ordered that the prayer of the appellants be granted 
and the leases in question be declared forfeited and null 
and void. (Rece., 61-2.) 

On the 23d of September, the receiver filed his motion 
and application for a rehearing of the cause, supporting 
the same by affidavits, and, on the 25th of September, 
1885, the application for a rehearing was granted, and 
the decree so entered was set aside and the cause reopened 
for rehearing. (Rec., 62-3-4.) 

It appears from the evidence that on the 17th day of 
September, 1885, two days after the entry of the decree 
above mentioned, and on the 26th day of September, one 
day after the said decree was vacated, the appellants 
executed leases for the lands in controversy to one Ethan 
A. Hitchcock, who is the receiver and president of the 
St. Louis Ore and Steel Co. and president of the Crystal 
Plate Glass Co., a corporation under the laws of Missouri. 
(Rec., 117, 126, 186, 1389-140; see ans. of Hitchcock, Rec., 
88-9; also amended petition of Henderson et al., Rec., 
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80-1.) And the evidence tends to show, and it was ad- 
mitted by counsel in the course of argument in the court 
below, that said Hitchcock obtained said leases for one 
of the two corporations, who are competitors of the ap- 
pellee-corporation, and of the receiver, in the matter of 
mining and selling coal. (Ree., 121, 135, 139-140.) 

One of the new leases, to wit, the lease of Catharine 
and Henry Waldron, was made to E. A. Hitchcock on 
the 26th day of September, 1885, one day alter the decree 
was set aside, and after the rehearing was granted. (Ree., 
81.) On the 28th day of March, 1886, the appellants 
asked and obtained leavetoamend their petition, and filed 
an amendment setting forth the making of the new leases 
to Hitchcock, stating that said new leases, except one, 
were made before the decree in question was set aside ; 
that one lease was made after the decree was set aside, 
but without knowledge of that fact by lessor. Shortly 
thereafter William E. Burr, trustee in the mortgage made 
by the appellee-corporation, asked and obtained leave 
to defend against the petition in question, amended and 
filed his answers to the original and amended petitions, 
setting up all the defenses advanced by the receiver in his 
answer, and in addition thereto alleging affirmatively 
that the appellants are not the parties who were at the 
time of the filing of their petition, or at the time of the 
several demands of rent, entitled to the rents reserved in 
the leases; that no demands were made in the manner 


-and at the times prescribed by law to entitle the lessors to 


a forfeiture of the leases. : 

That no demands were properly made, and no proper 
notices of intended forfeitures were given. 

That at the time of the demands made the property 
was under the control of the court, and for that reason 
no forfeiture of the leases could be declared. 

That the owners in each of the five leases each have a 
separate and distinct contract. 
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That there was no privity of interest or estate between 
the several lessors in the five leases, and that they have 
no right to join in one petition for the forfeiture of their 
several leases. 

The trustee, in his answer to the amended petition, 
further alleges that Hitchcock, the new lessee, had notice 
of the proceedings in this cause, and is not an innocent 
purchaser. 

That he did not take the leases for himself, but for the 
Crystal Plate Glass Company, a corporation under the 
laws of Missouri, which had no right, under its charter, 
to receive or hold such leases or to operate coal mines. 
And the trustee prays for affirmative relief, and asks the 
court to declare the leases to Hitchcock null and void ; 
that it may order the production and cancellation of the 
new leases, and that Hitchcock be cited to appear and 
show cause why this prayer should not be granted. 

The answer further alleges that the receiver, being In 
doubt as to the persons who are entitled to the rents, has 
deposited in the court the sum of $1,100, being a sum 
sufficient to satisfy all the rents claimed, in order that 
said sum may be distributed as ordered by the court. 

The answer further alleges, and the record shows, that 
one of the intervening petitioners, G. T. Johnson, has ac- 
cepted from the receiver all the rents due to him under 
the lease made by him to the appellee-corporation, and 
has consented, in writing, that any forfeiture heretofore 
attempted to be declared by him may be treated as null 
and void, and that the proceedings may be dismissed as 
to him. (Rec., 81-2, 160.) 

The receiver filed his answer to the amended petition, 
setting up the same defenses, and, the cause being thus 
at issue, testimony was taken by both parties. (Rec., 83-4.) 

Complete abstracts of the titles to the different tracts 
of lands in controversy are produced in evidence (Rec., 
bet. pp. 158 and 159); and it is proved, by comparison of 
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the statements of the appellants in their petition with 
the records, that the appellants did not own the land in 
the proportion claimed by them on January 1, 1580, nor 
at the time their petition was filed, in July, 1885. In 
March, 1886, a number of deeds, that had been executed 
in 1879, were recorded by the appellants, which changed 
the titles, but even taking these deeds into consideration 
the titles are not as claimed by the appellants. The 
proof shows that the titles were not in the appellants as 
claimed, and that, if the receiver had paid the rents as 
demanded in the alleged notices, he would have paid 
the wrong parties. (See Warder’s Dep., Rec., 141-9, and 
Exhibits; also, Ree., 182-3.) The statements and title- 
papers given in evidence by the appellants show them 
to have been mistaken in many respects, and that they 
did not understand the condition of their own titles. 

It is established by undisputed evidence that there was 
no regularity in the collection of the rents by the appel- 
lants; they bought goods at first, as they wanted them, 
at the store of the appellee-corporation, and had the 
amounts charged to their rent accounts; but afterward 
they were only allowed to take out the goods pro rata by 
the month. Thomas Waldron took his accounts out al. 
most entirely; so did some of the Tully heirs; Catharine 
Waldron allowed her accounts to run for a year or two 
_ without pressing for the money; William Henderson and 
Tinsley Priddy allowed their claims to run along in 
about the same manner, and in 1882 and 18838 sued and 
collected their money by law. (Ree., 134-35.) 

After all the testimony had been filed, the appellants 
asked and obtained leave to amend their petition, and 
amended the same in conformity, in some respects, with 
the evidence of Mr. Warder. (Rec., 159.) 

The receiver and W. E. Burr, trustee, answered the 
amendment to the petition. (Rec., 159-60.) 

The court then made its final decree, dismissing the 
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petition of the appellants, and declaring the leases made 
to the Carbondale Coal and Coke Company to be in full 
force. The leases made to Hitchcock were declared void 
and set aside. (Rec., 160-1.) The appellants were granted 
an appeal to this court. (Ree., 161-2.) 

A separate assignment of errors was made by these 
appellants. (Rec., 165-6.) 

A statement as to E. A. Hitchcock’s separate appeal 
will appear in its proper place hereafter. 

We would suggest that it is questionable whether any 
of the appellants have a sufficient amount in controversy 
to confer jurisdiction on this court. The order allowing 
the appeal states that, upon evidence introduced in open 
court, it appears that there is a greater amount than 
$5,000 involved in the property of all the appellants; but 
there is no evidence showing that each appellant has that 
amount in controversy. (Rec., 161.) 

The Steamship Haverton, 137 U.S., 145-6. 
Dows v. Johnson, 110 J6., 223. 
Red River Cattle Co. v. Needham, 187 U.8., 682. 


> 
——— 


BRIEF. 


Inasmuch as counsel for appellants have argued the 
assignment of errors in the order in which they are made 
in the record, we will, for the purpose of uniformity 
in the presentation of the argument, do the same. 


First Assignment of Errors. 

The action of the court below in granting a new trial 
is not subject to review here. The motion was addressed 
to the discretion of the court. Only a few, if any, of the 
many authorities on this point need be cited here. 

T. H. R. R. v. Struble, 109 U. S., 381. 
Kerr v. Clampitt, 95 Jb., 188. 
Bronson v. Schulten, 104 Jb., 415. 


The court below found the petition fora rehearing suf- 
ficient and satisfactory, and, in its discretion, granted a 
new trial. No objection was made at the time to the 
form or contents of the petition. Exceptions could not be 
taken to the ruling of the court upon a motion for a new 
trial. It is not the subject of exception according to the 
practice of the courts of the United States. 

Fishburn v. R. R. Co., 137 U.S., 60. 
M. P. & R. Co.v.C. & A. R. Co., 182 Jb., 191. 


The cases cited in the brief of counsel for appellants 
do not sustain their reasoning. In Doss et al. v. Tyack et 
al., 14 How., 297, it is held that a court has a right to set 
aside its own judgment or decree at the same term in 
which the judgment or decree was rendered, on discoy- 
ering its own error in the law, ete. And in Bassett v. 
United States, 9 Wall., 38, the court announces the same 
doctrine, and says: “ This control of the court over its 
own judgments during the term is of every-day prac- 
tice.” 

The court below in this instance set aside its decree at 
the same term in which it was rendered. And no mat- 
ter what the rules of the court may have been as to the 
mode of granting or refusing a rehearing, its action can- 
not be reviewed on assignment of error by this court. 

In Kerr v. Clampitt, supra, the system of procedure 1 
civil Cases, adopted in Utah, authorized appeals to the 
Supreme Court of the Territory from orders of its Dis- 
trict courts granting or refusing new trials; but this court 
said in that case: 

“We have no jurisdiction to revise the action of an 
inferior court upon the question of granting or refusing 
a new trial, however meritorious the grounds presented 
for its consideration or erroneous its decision.” 
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Second Assignment of Errors. 

The record shows that the first decree was rendered on 
the 15th September, 1885. This decree was set aside 
and a new trial granted ten days afterward, namely, on 
the 25th September, 1885. On the 17th September all 
of the appellants, except Catharine and Henry Waldron, 
executed mineral leases to the same premises leased to 
the Carbondale Coal and Coke Company to E. A. Hitch- 
cock, who was subsequently made a party to the suit, 
and has appealed separately. Catharine and Henry 
Waldron also executed a lease to E. A. Hitchcock on the 
26th September, one day after the decree of 15th Sep- 
tember had been set aside. (Rec., 80-1.) 

It is contended by counsel for these appellants that 
the decree of 15th September was binding as a final de- 
cree for the ten days of the term in which it existed, not- 
withstanding it was, within the term, set aside and abso- 
lutely annulled. The object of this position is to sustain 
as valid the mineral leases made to Hitchcock on the 
17th September. The contention on behalf of the appel- 
lees, in relation to the leases to Hitchcock, is that the 
appellants were lessors pending the suit, and Hitchcock 
a lessee pending the suit. 

The cases cited by counsel in behalf of the appellants 
do not support the assignment of errors. In fact they 
do not appear to have any bearing whatever upon the 
question raised, which is indeed a novel one, considering 
the well-established rulings of the courts upon the point. 

That the courts have unlimited power and control over 
their own judgments and decrees during the term at 
which they are rendered, and may change, modify, or 
annul them, is a rule of practice and of law firmly estab- 
lished by repeated decisions of this court, and of all the 
other courts of the country. 

Bronson v. Schulten, 104 U. S., 415. 
T. H. R. R. v. Struble, 109 Jb., 381. 
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Kerr v. Clampitt, 95 Jb., 188. 

Doss v. Tyack, 14 How., 297 

Bolton v. McKinley, 22 IL, 203. 
Carley v. Carley, 7 Gray (Mass.), 545. 
Freem. Judg. (8d Ed.), § 90. 


Inasmuch as the court had power to change, modify, 
or annul the decree at any time during the term, and 
inasmuch as the parties against whom the decree was 
rendered could interpose a motion for a rehearing at 
any time during such term, it is clear, we think, that the 
decree did not become final until the end of the term at 
which it was rendered; that is, the decree was not final 
until the court below had lost its control over it. In this 
case the court exercised its power and control over the 
decree, under the practice and the law, annulled it upon 
a proper motion for a rehearing, and granted a new trial. 
Further proceedings were had in the court which re- 
sulted in a final decree, from which this appeal has been 
allowed. The general rule seems to be that judgments 
and decrees take effect at the end of the term at which 
they are rendered. It is argued, however, that the stat- 
utes of the United States are silent on the subject. If 
this is so, let us examine the statutes of Illinois and see 
if we can find a guide there for the action of the court. 

Under the Revised Statutes of Illinois of 1845 (p. 300, 
sec. 1) it is provided that liens on real estate shall begin 
with the last day of the term at which the judgment or 
decree was rendered. 

By the act approved March 22, 1872, (L. 1871-2, p 
505), it is provided that there shall be no priority of the 
lien of one judgment over that of another rendered at 
the same term of the court. 

2 Starr & Curtis’s Annotated Stat. (11), p. 1379. 


The above references to statutes, which are to be con- 
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strued in pari materia, show conclusively that, under the 
practice in Illinois, judgments and decrees do not be- 
come final until the end of the term. And it may be 
observed that under the practice in [llinois either party 
may move for a new trial before the entry of final judg- 
ment, or during the term the judgment or decree is rendered. 

Bolton v. McKinley, 22 IIL, 203. 

Cook v. Ward, 24 Jb., 295. 

State v. Nelson, 49 Jb., 171. 


[f the local law, practice, and decisions of the State of 
Illinois furnish rules for this court for the ascertainment 
of the rights of the parties in this suit, there can be no 
doubt that the decree of September 15th, which was set 
aside, was not, at any time, a final decree for any purpose 
whatever. 

The references to the Illinois laws and practice, and to 
the decisions of the courts (supra), would, no doubt, be 
sufficient to establish the position of the appellees upon 
this point, but we wish to call the attention of the court 
to other decisions, which we regard too important to be 
omitted. 

“A man had a judgment and execution issued, and 
afterward the judgment was set aside for being unduly 
obtained, and restitution awarded, and afterward the 
defendant brought trespass against the plaintiff in the 
first action for taking the goods, and it was admitted 
that it was well laid against the party, for by the vacating 
of the judgment it is as af it had never been.” 

6 Rob. Pr. (Virg.), 711, n. 5. 
Turner v. Felgate, 1 Lev., 95; T. Raym., 73, 8. C. 


“Tt is certainly good policy in the law to allow courts 
an hour’s reflection; time to revise hasty action, correct 
mistakes, and review such error as they may have fallen 
into for want of sufficient consideration, and to this end 
they have, during their respective terms, to make up 
their records and fully consider the propriety of their 
judgments, and to review and correct any mistakes, errors, 
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or indiscretions into which they may have fallen during 
the term, and when such revision is had, the action of the 
court and the record stands precisely as if WO such former 
mistake or errone ous pudqme nt had ever been give Ww Ore ntered.” 

Underwood ». Sledge, 27 Ark., 297. 

See Memphis v. Brown, 94 U.8., 715. 

Also, kx parte Lang, 18 Wall., 167. 

lreem. Judg. (8d Ed.), § 90, and notes. 


lt seems to us that, upon the above authorities, this 
question is fully disposed of in favor of the appellees. 


Third Assignment of Errors. 


The court below found that no legal demand had been 
made for the rents. The notices or demands were mailed 
to John W. Harrison, St. Louis, Mo. They were not even 
addressed to him as receiver. (Ree., 55.) Even if the 
receiver, Harrison, was the proper person to be served 
with the notices, without application to the court, which 
is not admitted, sending the same by mail was not the 
service required either by the common law or by the 
statute of Illinois. When the notices were mailed the 
office of the appellee-corporation was at Carbondale, and 
it had been the custom of these appellants for years to 
demand their rents there, and receive payment either in 
money or goods. (Rec., 134-5.) In this instance the 
custom was, for some reason not explained, departed 
from, and the office of the company at Carbondale, as 
well as that of the receiver at Carterville, where the no- 
tices were mailed, ignored. No demand was made of the 
lessee, the Carbondale Coal and Coke Company. The 
demand is alleged to have been made upon the receiver 
only. The notices were mailed to John W. Harrison 
only. The notices were not given, nor the demands 
made, by the proper persons. According to the evidence, 
the title tothe lands had changed and become uncertain ; 
and it also shows the discrepancies between the names of 
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the claimants in the notices and the proper owners of the 
lands upon which the leases were given. (Rec.. 141-9.) 
And this is admitted by the appellants in the last amend- 
ment to their petition. (Rec., 159.) 

The receiver’s duties were those ordinarily conferred 
by the courts. (Rec., 21.) The appointment of the re- 
receiver did not destroy the corporate existence of the 
Carbondale Coal and Coke Company. It continued to 
exist (City of Rochester v. Bronson, 41 How. Pr.| N. Y.|, 78; 
Field on Cor., § 442). A demand upon it for the rents 
would probably have been complied with. But we con- 
tend that the appellants should have gone to the court 
below for an order on the receiver to pay the rents, inas- 
much as the possession of the receiver was the possession 
of the court. He was an arm of the court and executed 
its orders. In this instance he protected the property in 
his hands by not paying the rents upon the alleged de- 
mands. He was advised by counsel that the wrong per- 
sons might receive the rents in the confused condition 
of the titles. (Rec., 158-9.) He acted upon the advice 
of his counsel, and the evidence discloses that the advice 
of counsel was correct. Besides, the lessors had adopted 
a custom in the collection of their rents either in goods 
or money, and at such times as it suited their con- 
venience, by which they had, for a long time previously 
to the commencement of this suit, waived their right 
to a strict compliance with the terms of their leases in 
this respect. By their own acts they waived the right to 
have the leases declared forfeited for non-payment of 
rents. Upon the above state of facts, which is sustained 
by the evidence, it cannot be said that the receiver did 
not protect the property in his hands by refusing to pay 
the rents until the appellants applied for and obtained 
the proper order of the court. The question as to whether 
application should have been made to the court for an 
order on the receiver arises under the next assignment 
of errors, 


1%) 


Let us consider further whether a legal demand had 
been made forthe rents. We insist that no such demand 
Was made, either under the common law or under the 
statutes of Illinois; for the forfeitures sought to be en- 
forced in this case must be made either common-law for- 
feitures or forfeitures under the statutes of Illinois. 

Underthe COTmMmOon law, where the lease contains a clause 
of re-entry, in event of breach of covenants, several impor- 
tant steps ire indispensable to a valid declaration of for- 
feiture. The law does not favor forfeiture: it is consid- 
ered a harsh remedy; therefore the lessor is held to the 
strictest requirements in establishing this right. Before 
il legal forfeiture can be declared there must be a cdle- 
mand of the rent on the day it falls due, for the precise 
amount, at a convenient hour before sunset, on the land, 
at the most conspicuous place, if no place is named, or at 
a place specified in the lease for its payment. The law 
requires a demand to be made, in fact, at the place, al- 
though no person be present, and there must be a failure 
or refusal, at the time, to make payment. When all 
these prerequisites were strictly complied with, the com- 
mon law authorized the landlord to declare a forfeiture, 
if the lease provided for such forfeiture. 

| Saund. R., 287, note 16. ‘} MA. 

Doe & Forster v. Wandlass, K. a: R. (7 Du. & 
Eun” Bhd Bees 

Jackson v. Harrison, 17 Johns. Qh., 66, 71 and 
note A. 

Prout v. Roby, 15 Wall, 472, and cases cited. 

Connor v, Bradley, 1 How., 211, and cases cited. 

Chadwick v. Parker, 44 IIL, 326, 330-5. 

Dodge U. Wright, iS Jh., 382. 

Burt v. French, 70 Jb., 254. 

Woodward v. Cone, 73 JLb., 241-4. 

Chapman v. Wright, 20 /6., 120-1. 

Cheney v. Bonnell, 58 Jb., 271. 

Chapman v. Kirby, 49 Jb., 211-15. 
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The common law relating to forfeitures has been some- 
what modified by the statutes of Illinois, but no legal 
demand was made by the appellants as required by such 
statutes. 

The statute of 1865 gives a remedy where the lease 
contains no clause for a re-entry, and also dispenses with 
the necessity of making the common-law demand for 
rent on the very day it falls due where a forfeiture is 
declared under statute. No other changes were made. 

The statute provides that “when default is made in 
any of the terms of the lease, it shall not be necessary to 
give more than ten days’ notice to quit or of the termina- 
tion of such tenancy, and the same may be terminated 
on giving such notice to quit at any time after such de- 
fault in any of the terms of such lease.” 

Laws of 1865, p. 107. 

2 Starr and Curtis’s Annotated Statutes, p. 1494, 
sec. 9, chap. 80. 

Hurd’s Revised Statutes Ill, 1883, p. 711, see. 


To create a forfeiture, under the statute, there must be 
a default in paying rent, a demand of the same, and ten 
days’ notice to quit, and a failure to pay the rent before 
the expiration of ten days. When all these things concur 
they operate to produce a forfeiture, and no action accrues 
until after they have occurred. 

The service of demand or notice under the statute 
must be as follows: 


“Any demand may be made or notice served by deliv- 
ering a written or printed, or pay written and printed, 
copy thereof to the tenant, or by leaving the same with 
some person, above the age of twelve years, residing on 
or in possession of the premises; and in case no one Is in 
actual possession of said premises, then by posting the 
same on said premises.” 

Starr and Curtis’s Annotated Statutes, 1885, p. 
1495, see, 10, 


2] 
[In passing upon this law the Supreme Court of Illinois, 
in Chadwick yv. Parker, 44 Ill., 333-335, said: 


“Our General Assembly, at the session of 1865, intro- 
duced important changes in this branch of the law. The 
second section declares that in all chses of tenancies 
where default shall be made in the payment of rent due, 
or in any of the covenants of the lease, it shall not be 
necessary to give more than ten days’ notice 'to quit, or 
of the termination of such tenancy, and that the same 
may be terminated on giving such notice to quit at any 
time after such default in any of the covenants of such 
lease. The form of the notice is prescribed. It also 
declares that no other notice or demand of possession or 
termination of the tenancy shall be necessary. 

“The second section was obviously designed to dis- 
pense with the necessity of making the common-law 
demand of the rent on the very day it fell due, and to 
give a remedy where the lease contains no clause for a 
re-entry. This section seems to contemplate two notices, 
one to quit and the other of the landlord’s intention to 
declare and insist upon a forfeiture; or why declare that 
it should not be necessary to give more than ten days’ 
notice of the termination of the lease? While it does 
not, in terms, require ten days’ notice to be given to ter- 
minate a lease, it declares that it shall not be necessary 
to give more than ten days’ notice of such termination. 
If the intention was to only require notice to quit before 
bringing suit, why embrace a notice of the termination 
of the lease? If the default itself worked a forfeiture, 
then the lease was ended, and no other act could be re- 
quired. But, as it is at the option of the landlord to con- 
tinue or terminate the lease after a default has occurred, 
and as this act dispenses with the necessity of demand- 
ing payment on the day, and authorizes a forfeiture sub- 
sequently to be declared, we must suppose that the Gen- 
eral Assembly intended to give the lessee some benefit 
by the notice of the terminafion of the lease, and we can 
see none by informing him that it ended on the day he 
should have paid the rent which was in arrears. If, 
however, it was intended that after a default in paying 
the rent, the landlord might give ten days’ notice that if 
the rent was not paid, the lease would then be termi- 
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nated, we can see that there would be some mutuality, 
that tenants having long and valuable leases could have 
that period within which to pay the money and prevent 
a forfeiture; and such was, no doubt, what was intended. 
Having provided for ten days’ notice of the termination 
of the lease, if the landlord shall rely upon the statute, 
he should bring himself within its provisions. If his 
lease contains a clause of re-entry, he can, if he choose, 
resort to his common-law remedy, or failing in that .he 
may, after default, give notice that unless arrears are 
paid within ten days his lease will terminate, and that 
he must quit the possession of the premises, on the notice 
provided by the statute; and on failure of the tenant to 
pay such arrears, he may, after the expiration of the 
time, bring his suit without further notice. If the lease 
contains no such clause, then the landlord may, after 
default in payment, give a similar notice, and with like 
effect.” 


This construction has been followed in many cases. | 

In Chapman v. Kirby, 49 Ill., 211, 215, it was held that 
there was no valid declaration of forfeiture, under the 
act of 1865, following construction of Chadwick v. Parker. 

In Woodward v. Cones, 73 Ill., 241, 243, 244, it was held 
that the notice was not sufficient—being only seven days— 
following Chadwick v. Parker; Chapman v. Kirby; Cone 
v. Woodward. 

This construction is also followed in Dodge v. Wright, 
48 IIl., 382, 384, and Leary v. Pattison, 66 Jb., 203, 205. 

In 1873 the Illinois legislature passed the following 
law, which first appeared in Hurd’s R. 8. IIL, 1874, p. 658 
sec. 8: 

“The landlord or his agent may, at any time after rent 
is due, demand payment thereof and notify the tenant, 
in writing, that unless payment is made within a time 
mentioned in such notice, not less than five days after 
the service thereof, the lease will be terminated. If the 
tenant shall not, within the time mentioned in such 
notice, pay the rent due, the landlord may consider the 
lease ended and sue for possession under the statute 
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23 
in relation to forcible entry and detainer, or maintain 
ejectment without further notice or demand.” 
Hurd’s R. 8. Ill, 1883, pp. 710, 711, see. 8. 
Starr & Curtis’s Annotated Statutes, pp. 1493, 
1494, see. 8, chap. 80. 


This statute only applies to default in payment of rent, 
and must be considered to mean the same in effect as the 
law of 1865, with the exception that the time within which 
payment of the rent due may be made is shortened from 
ten to five days. The provisions of the preceding acts as 
to what constitutes a proper and legal demand remain 
unchanged and unrepealed. Until a legal demand of 
the rent due has been made and a proper notice—which 
cannot be less than five days—has been served upon the 
tenant in the manner provided in section 10, as above set 
forth, no right of action accrues to declare a forfeiture. 

See Farman v. Hohman, 90 IIl., 312, where this 
statute is construed. 


These statutes of Illinois are to be construed in pari 
materia, and it cannot be claimed that their provisions 
were complied with by the appellants in making their 
demands. If the notices or demands had been served 
on the proper person (and they were not), neither the com- 
mon law nor the statute of Illinois recognizes service by 
mail. The demand or notice must be written or printed 
and served by “delivering” or “ posting,” as prescribed 
by the statute. 

The appellants have not brought themselves within 
the provisions of these statutes under the construction 
placed upon them by the Supreme Court of Illinois in 
Chadwick v. Parker, Chapman v. Kirby, Woodward vy. Cone, 
and other cases cited, (supra). In Chadwick v. Parker the 
court says two notices are contemplated by the statute, 
one to quit and the other of the lessor’s intention to de- 
clare and insist upon a forfeiture. No such demands 
were made or notices served by the lessors here. 
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Upon an examination of the law applicable to forfeit- 
ures arising in this case, we do not think it can be insisted 
that the requisite steps were taken to declare a forfeiture 
under the common law. Nor can it be pretended that 
there were legal notices or demands, or legal declarations 
of forfeitures, under the statutes of Illinois. 

But it is urged that the notices and demands were 
served upon the proper person. The receiver had con- 
ferred upon him by the court “the usual powers of re- 
ceivers in equity.” He took charge of all the property of 
the appellee-corporation, subject, however, to the order 
and direction of the court. The management of the busi- 
ness was not to be conducted as he pleased, or as if it were 
his individual property, but as ordered by the court. 
The court was managing the business through the re- 
ceiver, who was its officer. The proper way to demand 
the rents, then, was by order of the court, if the view of 
counsel for appellants is adopted, to wit, that the demand 
could not have been made of the Carbondale Coal and 
Coke Company. ‘Take the converse of the proposition. 
Suppose the receiver should consider it to the interest of 
the business entrusted to his management by the court 
to dispose of the leases by salé or otherwise. Could he do 
so without the order of the court? The question answers 
itself in the negative. If this is so, then how could they 
be forfeited by a demand or notice upon him to pay the 
rents without the sanction of the court ? 

We do not see how it can be held, in any view of this 
case, upon the law and the facts, that legal demands were 
made, or. legal notices served, by the lessors. 


Fourth Assignment of Errors. 

But one authority is referred to in the brief of counsel 
for appellants in support of this assignment, and it does 
notapply. In that case the court held that the landlord 
was at liberty to re-enter, after the expiration of the leases, 
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without the leave of the court. That is not this case, for 
here the court is asked to declare a forfeiture of leases 
upon alleged demands and notices for non-payment of 
rents before the expiration of the leases. 

The court took charge of the estate of the appellee- 
corporation and of the leaseholds in question in October, 
1884, by the appointment of its receiver. From that 
time these leaseholds were in the possession and charge 
of the court. 

The leasehold estates are still in the possession 6f the 
court. Although the petition alleges that the lessors have 
entered, such is not the fact, as appears clearly from the 
evidence. And it appears from the prayers of the appel- 
lants that they came into court, not with a claim of actual 
entry and possession by reason of a forfeiture, but with 
a prayer that the court may declare the forfeiture and 
annul the leases under which the court and its receiver 
holds the estate. The leasehold estates, therefore, are 
confessedly within the control of the equitable jurisdic- 
tion of the court. 

The rents alleged by the appellants to have remained 
unpaid, and for which the forfeitures are claimed, became 
due after the property passed into the hands of the court 
through its receiver. And, if the leaseholds in question 
here were in the custody of the court, it was incumbent 
upon the appellants to demand the payment of the rents 
due by a petition to the court praying for an order on the 
receiver for that purpose. 

To hold otherwise would be to declare that the estate 
of the mortgagees, who had no agency in the appoint- 
ment of the receiver, may be destroyed by reason of the 
failure of the court to preserve it through its receiver. 

The result of such a conclusion would be this: The 
court, at the petition of stockholders and creditors, takes 
charge of the estate pledged to the mortgagees. It does 
so for the purpose of preserving the estate for creditors 
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and for the mortgagees. It deprives the mortgagees, by 
its action, of the control of the property, and restrains 
them from interfering with it. It does so for the purpose 
of preserving the estate; instead of so preserving it, it 
permits the destruction of the estate by forfeiture, claimed 
by reason of the failure of the receiver—the arm of the 
court—to properly protect it. We submit that the court 


will not permit such a destruction while it has charge of 


the property, and while the estate may be preserved by 
satisfaction of the just demand of the lessors, when duly 
established and ascertained. 

Whatever difference of opinion may exist between dif- 
ferent tribunals as to the right of parties to sue a receiver 
in a jurisdiction other than that of the court appointing 
the receiver, all authorities entitled to consideration agree 
upon the proposition that no action can be maintained 
against a receiver, hor can any adverse proceedings be 
taken by claimants against him, interfering with the pos- 
session of the estate in his charge, except by leave of the 
court having charge of the estate. 

In this case the receiver held the leaseholds under the 
order of the court appointing him. The rents due the 
appellants are the primary causes of action. They form 
the gist of the whole proceedings. Suits could not have 
been maintained against the receiver for these money 
demands without leave of the court by which he was ap- 
pointed. ‘lo allow a suit to forfeit the leases in this case, 
under the facts, and upon notices given to and demands 
made upon the receiver individually, to be maintained 
without leave of the court, would be to allow the appel- 
lants to do by indirection what they could not do directly. 
We do not see why the rule should not be applied as 
strictly in the one case as in the other. In any view of 
the case the suit of the appellants is one to recover prop- 
erty which the receiver holds by order of the court. This 
court has said upon this subject: 
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“The rule that a receiver cannot be sued without leave 
of the court of equity which appointed him applies to 
suits against him on money demand, or for damages, as 
well as to those the object of which is to recover property 
which he holds by order of the court.” 

Barton v. Barbour, 104 U.S., 126, and cases cited. 


There is such a thing as the court becoming landlord, 
and we think the rule applies in this case. (Wiswall v. 
Sampson, 14 How.,64.) The appellee-corporation attorned 
to the receiver under the order of the court, and the re- 
ceiver, therefore, represented the interests of ail the parties 
in the property, including the interests of these appel- 
lants. The interests which the receiver represents are 
often various and conflicting, and sometimes involved in 
doubt. Itis his duty to protect the property entrusted 
to him to the best of his ability for all those interests, 
without being controlled by the representatives of any 
one of them. 

[ddings v. Bruen, 4 Sandf. Ch., 417. 

Albany City Bank v. Schermerhorn, 9 Pai., 377, 
and n. 1. 

Edw. Rees., 104, 354 (edn. 1839). 

Fletcher v. Dodd, 1 Ves. Jr., 85, and notes. 


The state of affairs indicated above arose in this case, 
as the evidence shows, and the receiver acted to the best 
of his ability for all the interests involved ; and he did so 
not only upon his own motion, but upon the advice of 
his counsel. 

It matters not how many remedies the appellants may 
have had, there was but one mode of procedure, namely, by 
leave of the court. This course was not adopted, and 
consequently the court below did not err. 

In Wiswall vy. Sampson (supra) the mode of proceeding 


against a receiver by any person who claims title to the 


property, either by mortgage or judgment or otherwise, 
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is clearly pointed out and defined, ‘and many authorities 
cited in support of the rule there laid down—that re- 
ceivers cannot be sued without leave of the court. 

The court will not permit the rightful possession of the 
receiver to be disturbed, without leave for that purpose, 
in bringing actions in ejectment; in instances where 
title is claimed regardless as to whether the claim is 
paramount to or under the right the receiver was ap- 
pointed to protect; where property is to be sold on exe- 
cution ; in attachment or garnishment proceedings; un- 
der distress for rent due. In fact, it would be trouble- 
some to find a single instance in which the possession of 
the receiver can be disturbed without the leave of the 
court. 

Where a receiver is in possession an ejectment cannot 
be brought without leave of the court. 

Angel v. Smith, 9 Ves. Jr., 335, n. a. 


The remedy of a person claiming title to property is 
not to regain it by an act of trespass, but to apply to the 
court for redress or for leave to sue the receiver. This is 
so whether such person claims paramount to or under 
the right of the receiver. 

Kerr Rec., 165-6, note f. 


Ordinarily the court will not permit property subject 


to the receivership to be sold, pending the suit, on exe- 


cution. 
Robinson v. R. R., 66 Pa. St., 160. 
Wiswall v. Sampson, 14 How., 52. 
Albany City Bank v. Schermerhorn, 9 Pai., 372. 
Kerr Rec. (Bisp. ed.), 165-6. 
Angel v. Smith, 9 Ves. Jr., 165. 

High Ree., § 142. 
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A receiver is not subject to attaehment and garnish- 
ment as to funds in his hands. 
High Ree., § 151. 
Kerr Inj., 193. 
Field v. Jones, 11 Ga., 413. 
Taylor v. Gillean, 23 Tex., 508. 
Col. Bank Co. v. DeGoyler, 115 Mass., 67. 
Tremper v. Brooks, 40 Mich., 333. 


The authorities above referred to show how carefully 
the courts in equity guard the possession of receivers. 
And where such possession is disturbed without leave it 
is held to be contempt and the offenders punished ac- 
cordingly, and the cases cited below, in connection with 
this paragraph, support the foregoing proposition, and 
also the one that a landlord will not be per nitted to 
take property from a receiver's possession, under distress, 
for rent due. 

Dingger v. Collins, 69 Ala., 324. 

Taylor et al. v. Carryl, 20 How., 594, and cases 
cited. 

Kerr Ree. (Bisp. ed.), 165. 

Lane v. Sterne, 3 Giff., 629. 

Clark v. Beminger, 9 Am. L. Reg. (N.8.), 304. 

Watkins v. Pinkney, 3 Edw. C. R., 533. 

Matter of Merritt, 5 Pai., 131. 

Matter of Cohen and Jones, 5 Cal., 494. 

Parker v. Browning, 8 Pai., 388. 

DeVisser v. Blackstone, 6 Blatchf. C. C., 235. 

R. R. v. R. R., 46 Vt., 792. 

Spinning v. Insurance Co., 2 Disn. (Ohio), 368. 

Evelyn v. Lewis, 3 Hare, 472. 


“ A man who thinks he has a right paramount to that 
of the receiver must, before he presumes to take any steps 
of his own, apply to the court for leave to assert his rights 
against the receiver.” 
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“The court will not permit the possession of a receiver 
to be disturbed by any person (although that person may 
have a good right), but such person must apply to the 
_court for leave to disturb the reéeiver’s possession.” 
Hawkins v. Gathercole, 1 Drew., 17. 

Randfield v. Randfield, 1 Drew. & Sm., 314. 
Taylor v. Carryl, 20 How., 594., 


The courts in equity are equally careful in holding re- 
ceivers to a strict responsibility in the discharge of their 
duties. They must act upon the order of the court in 
peying out money, or such payments will not be allowed 
in the settlement of their accounts. 

Kerr Rec., 168. 

High Ree., § 142. 

Skinner v. Maxwell, 68 N..C., 400. 

De Winton v. Mayor, etc., 28 Beav., 200. 


The receiver did right, therefore, in refusing to pay the 
rents to the appellants upon the notices and demands, 
and in requiring them to go to the court in equity 
with their claims. They are creditors of the insolvent 
corporation, and the receiver is their receiver. 

We will present here authorities relied on to show 
a waiver on the part of the appellants to the right to de- 
clare forfeitures, (1) by their own acts and acquiescence 
in the manner of payment and collection of the rents, 
and (2) by the tender of the amounts due into court. 


Appellants’ Right of Forfeiture was Waived. 


It is in evidence that the appellants disregarded the 
terms of the leases in the collection of their rents, and 
established a custom of collecting them to suit their con- 
venience. Some of them took the amounts due them in 
goods from the company’s store; others took part goods 
and part money; others did not press the collection of 
rents, but allowed them to accumulate, and some of them 
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sued, obtained judgments, and collected by law. Counsel 
for appellants say this would not be a waiver of the right 
to declare forfeitures, but it has been decided otherwise ; 
and this is so, even if the lessee had been dilatory in the 
payment of the rents and at fault, for it is proved that the 
appellants acquiesced. 

Thropp v. Field, 26 N. J. Eq., 82. 

kK. C. Elevator Co. v. Union Pace. R. R. Co., 17 Fed. 

Rep., 200-2. 

Giles v. Austin, 62 N. Y., 486. 

2 Story Eq. Jur. (12th Ed.), §§ 1814, 1815, 1516. 

Palmer v. Ford, 70 IIL, 369. 

H. I. Ins. Co. i Walsh, D4 Jhb... 164. 168—9. 

Ins. Co. v. Pierce, 75 Jb., 426. 

Morrison v. Tillson, 81 J6., 607. 

Vail v. Drexel, 9 Brad. (I11.), 489. 


[In the case at bar forfeiture was saved by the tender of 
the money into court. 


Fifth Assignment of Errors. 


lf it has been shown by the argument on behalf of ap- 
pellees that the court did not err in its rulings in any 
of the four preceditig assignments of errors, then it may 
be safely said that there was no error in dismissing the 
petition of the intervenors. 

We think it has been conclusively established that the 
court below did not:err in granting a rehearing, and that 
that question is not reviewable here; that the decree of 
September 15, 1885, was properly set aside, under the 
practice and the law, during the term at which it was 
rendered, and was “as if it had never been,” or stood 
precisely as if it had never “been given or entered ” ; 
that there was confusion about the titles to the lands 
leased, and the demands for rents due were not made by 
the proper persons, or owners, entitled to receive the 
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same; that the notices and demands were not served ac- 
cording to law, in this, that they were sent by mail, and 
not “delivered” or “ posted ” as required both by the 
common law and by the statutes of Illinois; that such 
notices and demands were not served upon the right per- 
son—John W. Harrison not being such person; but one 
notice and demand was served, when the statute of Illi- 
nois contemplates two; no application was made to the 
court in equity for leave to sue the receiver, nor was any 
application made to the court for an order on the re- 
ceiver to pay the rents; the law requires proceedings 
against receivers to be instituted by leave of the court; 
the court of equity in this instance was the landlord, 
and notices and demands for rents should have been 
served on its receiver by its leave; that the interests 
which the receiver represented, so far as the leases were 
concerned, were conflicting and involved in doubt, and 
he protected them to the best of his ability for all in- 
terests ; that there was but one mode of procedure to be 
pursued by the appellants, namely, by leave of the court, 
but this mode was not adopted ; that the court in equity 
will not permit the possession of the receiver to be dis- 
turbed, as attempted here, without its leave, and for 
any such disturbance offenders may be punished for con- 
tempt; the court in equity holds the receiver to a strict 
account for all his acts, and especially in paying out 
money ; money paid out by a receiver, without the sane- 
tion of the court, will not be allowed in the settlement of 
his accounts; the appellants waived their right to declare 
forfeitures by their own acts and acquiescence in the 
manner of payment and collection of the rents, regard- 
less of the terms of the leases; and this is so, even if the 
lessee was dilatory; and the tender of the amounts due 
for rent into court pending the suit by the receiver, was 
a compliance with the rules of equity and law. 

All the points made in the preceding argument, under 
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the several assignments, may not be enumerated here, 
but we are of the lnpression there are enough ot them 
LO persuade the court, without further discussion, that 
there was no error in dismissing the petition of the in- 
tervenors. 

lt mav be remarked that for the first time it Is asserted 
that demands for the rent were made upon Edwin Har- 
rison. What has been said concerning the demands on 
the receiver applies to these demands, if the court shall 
believe from the evidence they were made. Thev were 
hot legal notices and demands under the law, nor 
Is there any evidence whatever in the record, as 
claimed by counsel for appellants 1) their brief (p. Zz), 
that “ Edwin Harrison was a kind of a general superin- 
tendent of the business of the COMM pany nn witness 
Washburn, to whose testimony counsel for appellants 
refer, testifies (Rec., 121) as follows: 

‘Ll may add that on the same day I sent by registered 
letter the same or like demands to Edwin W. Harrison, 
at St. Louis, and a few days after received from the post- 
master at Carterville a registry return receipt signed Ed- 
win Harrison, per C. M. Pierce. I sent these demands 
to Edwin Harrison because | had been informed that he 
Was a large stockholder and a kind of general superin- 
tendent of the business of the company. 


This is the only evidence referring to Edwin Harrison 
as 10 any Way representing the corporation In any Ca- 
pacity, except cS él stockholder, and Is avowedly hearsay 
testimony. [It is to be noticed, also, that neither the 
originals hor copies of these pretended demands Oli 
Kdwin Harrison are produced in evidence, and the court 
is left without means to determine the contents or sufh- 
ciency of the demands mailed to him. 

The record also contains uncontradicted testimony 
that the receiver at all times from October, 1884, had 
representatives and superintendents in charge of his 
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place of business, near the premises in controversy, of 
whom personal demand for the rents could have been 
made (Ree., 188), and that the location of this place of 
of business was notorious. 

Counsel for appellants then proceed to arraigm the : 
Carbondale Coal and Coke Company for its many sins. 
But this cannot avail them anything. Others are materi- 
ally interested in the estate in the hands of the receiver, 
and are in court asking that their rights may be pro- 
tected against the proceedings of the appellants; and we 
apprehend the interests of the trustee in the mortgages, 
and of the receiver, who represents the interests of all per- 
sons, will be considered and upheld, and not disregarded 
because the Carbondale Coal and Coke Co., which coun- 
sel argues has only a “mere existence,” failed to carry 
out its business obligations. sesides, if the appellee-cor- 
poration failed to fulfill its contracts with the appellants 
they could have invoked the same remedy as other 


creditors, and could have petitioned the Court for the 7 
appointment of a receiver. If the leases’ lapsed, as how 
claimed by the counsel, why was there a prayer in the 
petition to the court below to declare them forfeited ? 
The theory that they lapsed is an afterthought and 
an evasion. | 


Sixth Assignment of Errors. i 


It has been established by the preceding argument that | 
the leases in controversy have not been forfeited. This 


being so, and no new argument having been presented 


by counsel on the other side, it will not be necessary to 


discuss this assignment. 


Seventh Assignment of Errors. 

There seems to be no doubt that judgments and de- 
crees do not become final until the end of the term at 
which they are rendered. This subject has been fully 


presented, and the authorities -cited heretofore, in this 
brief. The rule is not subject to doubt, and does not 
admit of argument. This is also the statute law of Illi- 
nois. “* * * he party whose judgment is vacated 
before the lapse of the term has LO re medy o Freem. Judg., 
od ed.,§ 90). “* * * By the vacating of the judg- 
ment itis as if it had never been.” (6 Rob. Pr. [ Virg-], 
ill, n. 5). In such revision “the record stands pre- 
cisely as if no such mistake or erroneous judgment 
had ever been viven or entered ” (Underwood vy. Sledge, 
7 Ark., 297 ; Me mphis v. Brown, 94 UL S., 715); and see 
the statutes of [Illinois and the numerous authorities 
cited above in the argument under the second assign- 
ment of errors. 

[t cannot be claimed that Hitchcock was an innocent 
party in any sense, because— 


|. The leases to the Carbondale Coal and Coke Com- 
pany were all recorded in the recorder’s office of the 
proper county. (Ree., 25, 31, 54, 56, 59, 42, 45.) 

Hitchcock therefore had notice of the title of the 
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2. Tle admits in his answer that he had actual notice of 
the tenancy of the corporation, and of th pendency of the 
proces dings in this cause to enforce a forfeiture, and that 
he negotiated with the appellants (lessors) for his leases 
before the decree was entered, In expectation that a for- 
feiture might be declared. In his answer (Ree., 87) he 
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“ But respondent avers the fact to be that having been 
informed that said decree had been entered as above, 
holding said leases to be forfeited and entirely null and 
void, and he having had some negotiations with lessors 
previous to the entering of said decree, that if such a 
decree should be entered In said CuuUse, that respondent 
might lease said lands, and at once commence mining 


— 
3h 
- coal thereon, he did, upon learning that said decree had 
been entered, lease from William Henderson. Catharine 
Waldron, and the heirs of Tinsley Priddy the lands,” 
etc., ete. 
3. While there is no direct evidence that E. A. Hiteh- — 


cock acquired these leases for corporations competing 
with the receiver, and while he denies there is evidence 
that he is the president of one corporation and receiver 
of another corporation, “whose control of the lands in 
dispute would be disastrous to the property of the Car- 
bondale Coal and Coke Company,” yet the impression 
prevailed among all parties that the leases would be 
taken by one of the competing corporations (Rec., 121- 
140). 

He obtained the leases for himself in every instance, but 
one, to-wit, on the 17th September, two days after the de- 
cree, which was subsequently set aside, was rendered. 


An effort was made by him to obtain all the leases at 
this time. This hasty action on his part shows that he 
was not innocent, and it may be inferred therefrom that 
he was thoroughly advised as to everything in connec- 
tion with the pending litigation. : 

4. He was, however, a lis-pendens lessee and bound by 
the final decree entered in the cause under the rule of 
law that “all persons dealing with property are bound 
to take notice of a suit pending with regard to the title 
thereto, and will, on their peril, purchase the same from 
any of the parties to the suit.” 

Union Trust Co. v. Southern Nav. Co., 130 U.S., 
565. 


And Hitchcock having appeared and answered, was 
subject to the decree of the court, and there was no error 
in declaring his leases void. It is not pretended that 
Hitchcock did not have actual notice of the pendency of 
the cause at the time he attempted to obtain title by 
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means of the leases made to him. The doctrine of lis 
pendens cannot be regarded as a hard rule, when en- 
forced against Hitchcock in this suit, inasmuch as the 
evidence proves, at least inferentially, that he intermed- 
dled, either directly or indirectly, with the estate in the 
hands of the receiver, and is the cause of this litigation. 

The animus which moved him to thus intermeddle is 
very apparent from his answer (Ree., 59), in which he 
makes complaints and charges against the Carbondale 
Coal and Coke Company in behalf of the lessors, which 
the lessors themselves did not make in their pleadings or 
testimony. 


Kighth Assignment of Errors. 


The receiver was in possession of the lands of the ap- 
.pellants for the purposes of the mining leases. Appel- 
lants, in effect, admit this by the allegations of their 
petition, as well as by the service of notices and demands 
upon him alone for the accrued rents. - He is the suc- 
cessor or assignee of the Carbondale Coal and Coke Com- 
pany, as an officer of the court, and has the same pos- 
session under the leases that that company had prior to 
the appointment of the receiver. Irom the transactions 
that were going on between the appellants and Hitchcock, 
the court did right in granting an injunction against all 
of these parties. They had interfered with the estate in 
the hands of the receiver, and still claim adverse inter- 
ests. 

It was proper and necessary that the court should de- 
clare Hitchcock’s leases void, and should restrain him 
from enforcing them. 

According to the uncontradicted testimony of Blossom, . 
the receiver, the leasehold estates in controversy were a 
valuable part of the estate in his hands. ‘To satisfy, in 
part at least, the debt created by the court through its 
receiver, and the two debts secured by mortgages (fore- 


, ’ 
Ste! 


closure of which and sale was prayed in the cross-bills 
filed in the main cause by the mortgagees), it was palpa- 
bly important that the title to these leaseholds of the ap- 
pelle-corporation, and of the receiver, should not re- 
main, at the time of sale, under the cloud of the leases 
obtained by Hitchcock. That cloud was created while 
the estate was in charge of the court. Hitcheock, at 
the prayer of the trustees, was summoned to show cause 
why his leases should not be cancelled. He appeared 
and answered, and the court, in the exercise of its clear 
equity powers, disposed of the whole controversy, by effect- 
ually removing the cloud upon the property. It is sub- 
mitted that the court would have been justified upon a 
disclosure of the facts, of its own motion, to summon 
Hiteheock, even inthe absence of any prayer to that effect, 
and to effectually dispose of his adverse claims and 


and leases. It isa familiar rule that. when a court of 


equity has and obtains jurisdiction of a cause for any 

purpose, it may retain the CHUSEe for all purposes and may 

proceed to a final determination of all matters at issue. 
Pomeroy Eq. Jur., §§ 181, 254, 242, and cases cited. 


Ninth Assignment of Errors. 

In one place in their brief counsel for appellants com- 
plain of the mismanagement of its business by the Car- 
bondale Coal and Coke Company; but here they com- 
plain because the receiver did not follow the example of 
that company. The company may have done wrong 
in paying the rents to the appellants for years without 
question, but this is a matter that does not enter into 
this controversy. It is not denied that there were 
changes in the titles to the leased lands, caused by death 
and transfers, and that confusion and doubt existed as to 
the real owners of the lands. The basis of this suit is 
the rents that fell due after the appointment of the re- 
ceiver. And we presume it will be conceded that the 
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position and responsibility of the receiver differed en- 
tirely from the responsibilities of the officers of the com- 
pany. The company might assume risks that a receiver 
would not. The receiver asked the advice of eminent 
counsel, and followed it. He then tendered the amounts 
due the appellants, respectively, into court. This was 
the common sense and lawful course for him to pursue, 
and he fully discharged his duty. The testimony re- 
ferred to, which shows the manner adopted in the col- 
lection of these rents, may be used strongly as an argu- 
ment against the appellants as a waiver of their rights of 
forfeiture under the terms of the leases, but we do not 
see how it can be advanced as an argument in favor of 
this assignment of error. 

The argument of counsel only makes plain what was a 
fact, to wit, that the receiver, and his counsel, did notin any 
way recognize the notices and demands of the appellants 
as legal. Why should the receiver, Judge Allen, or any 
one else, condescend to inform the lessors of the doubt as 
to their titles, when the business was conducted in their 
behalf by retained counsel? It was not incumbent upon 
them to advise appellants, yet it appears the receiver did 
tell them the rents would have to be collected by order 
of the court. (Ree., 132-3). The tender into court was 
in time to save the forfeitures. 

We do not recall any law, or rule of practice, that 
makes it one of the duties of a receiver to present the 
claim of a creditor to the court and ask for an order on 
himself to pay it. The common practice ts, for the claim- 
ant to ask the court for an order on the receiver for pay- 
ment of his claim, and by this practice the receiver is 
afforded an opportunity, in court, to make a contest if 
necessary. Weapprehend the court would soon become 
suspicious of its receiver who adopted any such practice as 
that suggested by counsel for appellants. If the appel- 
lants and their counsel had pursued the proper practice, 
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and endeavored to settle their claims in the regular 
way, in the court, and not outside of it, all of this un- 
necessary litigation would probably have been avoided. 
If the receiver was guilty of laches as claimed, and we 
contend he was not, one of the interested parties should 
not suffer more than another, and the appellants should 
not be allowed to reap any advantages in this respect. 


Tenth Assignment of Errors. | 

This assignment presents questions of fact, and the 
court is sustained by the evidence in its ruling. 

Wan. J. ALLEN testified that he was attorney for the 
corporation for several vears, and of the receivers since 
their appointment; that he resided at Carbondale, and 
had acquired knowledge of the conditions of these titles ; 
that there were several conversations between himself 
and Harrison and Blossom, the receivers, and thal he 
was sure he said to the receiver and to Mr. Blossom that 
he did not think it safe for them to pay these rents or 
claims for royalty without an order from this court; that 
it was doubtful who was entitled to the rents, and that 
he thought the only safe course was to require these 
claimants to get an order, which would be a_ protection 
to the receiver ;” that in fact, in “ view of the conflicting 
claims, this was the only safe course;” that after the de- 
cree of forfeiture was entered by this court he found the 
leases to Hitchcock on record and was informed by sey- 
eral of the petitioners that they had leased to another 
company, but is not sure whether they gave the name of 
the company; that during the argument before Judge 
Treat, Mr. Barr, one of the counsel for the petitioners, 
stated that the Crystal Plate Glass Company were ready 
to operate these mines under new leases. (Rec., 138-40.) 

Wm. H. Warper testified that he is an attorney and 
title examiner in Williamson county, where the lands in 
dispute are located: that he has complete abstracts of the 
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titles of that county. He produces complete abstracts of 
the different tracts of lands in controversy, and proves, 
by comparison of the statements of the petitioners in the 
petition with the records, that the petitioners did not own 
the lands in controversy in the proportions claimed by 
them; that such was the case at the time of the de- 
mands, to wit, January 1,1885, as well as at the time the 
petition was filed in July, 1885; that in March, 1886, a 
number of deeds, executed in 187, were placed on record, 
which changed the titles, but that, even taking these 
deeds into consideration, the titles and ownership were 
not as claimed by the petitioners. He gives full particu- 
lars of the differences and defects, which are numerous. 

As to Joseph Waldron’s tract, Ree., 143. 

As to Catharine Waldron’s tracts, Rec., 144-5-6-7. 

As to Tinsley and Sarah Priddy’s tracts, Ree., 

147-8-9. 
As to Wm. Henderson’s land, Ree., 142. 
As to old conveyances placed on record in 1886, 


Ree., 145. 


The statements of ownership, from the demands, no- 
tices, and petitions, being read to the witness, he testifies 
in each case as to their correctness or incorrectness as 
above stated. The testimony of this witness is not con- 
tradicted in any particular, and is supported by the deeds 
and documentary testimony adduced by the appellants. 
The testimony of this witness proves the uncertainty of 
appellants’ titles in 1885, and that if the receiver had 
paid, as set forth in the demands, he would have paid to 
the wrong parties. The witness also proved that all the 
leases to the appellee-corporation were recorded. See 
also the testimony of H. A. Blossom. (Ree., 132-3.) 

We submit that the advice of counsel was sufficient to 
place the receiver upon inquiry as to the propriety of 
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paying the rents to the appellants; the testimony, sub- 
sequently taken, sustained the position assumed by him ; 
and the appellants admitted the doubt as to their titles, 
by amending their petition to make it accord with the 
evidence. | 

Eleventh Assignment of Errors. 

No objection was made to the questions and answers 
in the deposition of Blossom ; nor was any motion made 
to strike them out. It does not appear that the court’s 
attention was called to the matter atall. Thesame thing 
may be stated as to Tregoning’s testimony, except that an 
objection was interposed before the examiner. But coun- 
sel admit the evidence is utterly valueless. It will be dif- 
ficult, therefore, to comprehend how it could even “ proba- 
bly” have some effect on the mind of the chancellor. 
The evidence does not bear on any of the material points 
in the cause, and is in every respect absolutely harmless. 
We do not admit this testimony is incompetent, but 
contend for its competency. Hitchcock charges that 
the Carbondale Coal and Coke Company mined no 
COAL AND WOULD MINE NONE FOR FIFTY 
YEARS. (Rece., 89.) Evidence is adduced that no coal 
was mined on the leased premises and that leases were 
not needed, and not valuable. The lessors so testify. 
(Rec., 90 to 118, and Winning’s testimony, 110.) 

This, it is true, makes an Irrelevant and false issue, for 
the reason that, under the leases, the lessee was not bound 
to mine coal as long as it paid the royalty of one dollar per 
acre. But the issue is made to influence the chancellor, 
and it was competent for the appellees to prove the in- 
tention of the receiver to open and operate mines on 
these lands. It was competent for Blossom to testify to 
the intention of the receiver, having previously testified 
that he was “ secretary and acting and general manager 
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of the receiver from October, 1884, until, on February 15, 
1886, he was himself appointed (Rec., 127); and testify- 
ing on July 3, 1886, that “Mr. Harrison and I—I think, 
in the month of May, last year (May, 1885)—considered, 
seriously, the question,” etc. So that, in fact, the witness 
speaks of and testifies to his own intentions as manager 
of the receiver. 

“All this is utterly irrelevant.” But it meets irrele- 
vant issues and testimony produced by appellants. No 
objection was made at the hearing, and the court could 
not have been influenced by the testimony either way. 


Twelfth Assignment of Errors. 

The appellees here were the prevailing parties in the 
court below and prima facie entitled to costs. The appel- 
lants did not make an effort to overcome this presump- 
tion. No palpable abuse of judicial discretion is claimed, 
and certainly none has been shown, in requiring the ap- 
pellants to pay the costs. On appeals in equity the 
allowance of costs is generally treated as final, and there 
is no good reason for modifying the rule in this cause. 

Temple ». Lawson, 19 Ark., 148, and cases cited. 
Howe v. Hutchinson, 105 L1., 501. 


And if this were the only assignment of errors this 
court would dismiss the appeal under the ruling in 
Washington Market Company v. District of Columbia, 137 
U. S., 62. 

Statement as to Ethan A. Hitchcock, Appellant in 
No, 248. 

A decree was entered on the 15th September, 1885, 
declaring the leases to the Carbondale Coal and Coke 
Company forfeited. On the 17th September, two days 
thereafter, this appellant obtained leases from all the 
lessors to the Carbondale Coal and Coke Co. but one, 
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and he succeeded in getting that one on the 26th Sep- 
tember, the day after the decree was set aside. 

The court below, upol motion, set aside the decree 
above referred to, at the same term, and granted a new 
trial. (Ree., 64.) 

On the 10th day of April, 1886, on motion, E. A. 
Hitchcock was made a defendant to the intervening 
petition and required to answer. (Rec., 85-6.) Hitch- 
cock appeared and filed his answer. (Rec., 87-90.) He 
admits in his answer that he had knowledge of the pend- 
ing litigation. (Ree., 85-9.) It also appears that Hitch- 
cock was the president and receiver of the St. Louis Ore 
and Steel Co. and president of the Crystal Plate Glass 
Co., a corporation under the laws of Missouri, and it is 
proved inferentially that he obtained these leases for the 
purpose of holding them indirectly for one or both of 
these corporations as rivals of the business of the receiver 
of the Carbondale Coal and Coke Co. 

The court, upon the evidence, decreed the leases so 
obtained by Hitchcock to be void and set them aside. 
(Ree., 161.) From this decree Hitchcock was granted a 
separate appeal. (Rec., 162.) 

Unless the order of the court is taken as proof of the 
fact, we think there is some doubt about the amount in- 
volved exceeding $5,000 (Rec., 162), and we insist this 
ascertainment of the value is not according to law. 

Red River Cattle Co. vy. Needham (sup.) 


BRIEF. 
First Assignment of Errors by Hitchcock. 

The rehearing was granted on the 25th September, 
1885. (Rece., 64.) On April 10, 1886, Hitchcock was, 
by order of the court, made a defendant to the interven- 
ing petition. (Rec., 85-6.) He filed his answer on the 
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12th May, 1886. (Ree., 87-90.) It appears, therefore, 
that at the time the court made the ruling here assigned 
as error this appellant was not a party to the suit. The 
force of the decree which was set aside by the court has 
been fully discussed above under the second assignment 
of error in 247. The authorities sustain the doctrine 
that the court, under the law and practice, retains abso- 
lute control over its judgments and decrees until the end 
of the term at which they are rendered. This is the 
statute law in Illinois. It will not be necessary to repeat 
the references here. Suffice it to say that where a decree 
is set aside before the lapse of the term the party “ has 
no remedy.” (Freem. Judg., 3d ed., § 90.) Where a judg- 
ment is vacated during the term “it is asif it had never 
been.” (6 Rob. Pr. | Virg.|, 711, n. 5.) And when a judg- 
ment is revised during the term, the record stands pre- 
cisely as if no such judgment “had ever been given or 
entered.” (Underwood yv. Sledge, 27 Ark., 297 ; Memphis 
v. Brown, 94 U.S. 715.) But inasmuch as this subject 
is not relevant to this assignment of error, and for the 
reason that it has necessarily been gone over heretofore 
in the other branch of this appeal, we shall request the 
court to apply the previous argument and authorities to 
both appeals. 

The whole subject relating to the granting of a re- 
hearing has been fully presented under the first assign- 
ment of errors in No. 247. Weask that the argument 
made there, and the authorities cited, may be applied 
here. 


Second Assignment of Errors. 


It is denied that appellant acquired rights tothe prop- 
erty by the leases which were executed pending the suit. 
He took the leases at his peril. Appellant made no objec- 
tion to the order of the court making him a party, but ap- 
peared and answered, and by his answer waived every- 
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thing and submitted to the jurisdiction of the court. He 
could have refrained from coming into court and, by 
original suit, could have protected his property or could 
have denied the validity of any decree entered against 
him. (York v. Texas, 187 U.S., 21.) 


Third Assignment of Errors. 

The appellant took the leases pending the litigation 
at his peril, and the question of consideration, therefore, 
cannot be considered of very great importance. He raised 
the question of the validity.of the leases by his answer, 
and the court passed upon it as one of the issues in the 
cause. The court had the power to declare the leases in- 
valid, no matter what the consideration may have been, 
and, it is proper to say, the actual consideration nowhere 
appears from the evidence. 


Fourth Assignment of Errors. 

Counsel say in relation to this assignment that the 
court made the finding without any evidence to support 
it, and assert there is not a word of evidence to indicate 
that Hitcheock ever heard of the cause before he was 
made a party. It must be counsel have not read Hitch- 
cock’s answer or have forgotten its contents. In it he 
says: “* * * But respondent avers the fact to be that 
having been informed that said decree had been entered 
as above, holding said leases to be forfeited and entirely 
null and void, and he having had some negotiations with 
lessors previous to the entering of said decree, that if such 
a decree should be entered in said cause that respondent 
might lease said lands and at once commence mining coal 
thereon, he did, upon learning that said decree had been 
entered, lease from William Henderson, Catharine Wal- 
dron, and the heirs of Tinsley Priddy the lands,” ete. 
(Rec., 87.) 7 

The above is a complete answer to the statements of 


counsel for appellant. 


47 
Fifth Assignment of Errors. 

This assignment again brings up a discussion of the 
effect of the decree of September 15, 1885, which was 
vacated during the same term of court, and inasmuch 
as the subject has been thoroughly presented heretofore 
it will not be necessary to repeat the argument here, but 
simply to refer the court to the presentation made under 
the second assignment of error in No. 247. 


Sixth Assignment of Errors. 

The legal steps were not taken to forfeit the leases 
made by the intervening petitioners to the Carbondale 
Coal and Coke Company, and inasmuch as the leases had 
not been forfeited there was no error in declaring them 
to be in full force. This question has been fully (lis- 
cussed in a former part of this brief. 


Seventh Assignment of Errors. 

The question raised by this assignment has been pre- 
sented to the court in the argument elsewhere made in 
this brief. The cases cited by counsel in support of the 
error assigned relate to rights which may have accrued 
to persons where cases have been taken to an appellate 
court by writs of error or appeal from a final judgment 
or decree. Such is not the case here. 


™ 


ftighth Assignment of Errors. 

[t was in the discretion of the court to enjoin the ap- 
pellants, and it has not been shown that the discretion 
was abused. From the relations of the appellants, as 
well as from their acts concerning the property in the 
hands of the court and its receiver, in attempting to ille- 
gally transfer the titles of the mining leases to Hitch- 
cock, it was essential not only to stop but to prevent fur- 
ther inteference with the estate in the hands of the re- 


ceiver. 


LS 


Following, as we have attempted to doin reply, the brief 
of appellants, repetitions have been unavoidable, and our 


brief has necessarily been extended to an unusual, if not 
improper, length. 
We respectfully submit that the decree of the court 
below should be affirmed as to both the appeals. 
A. H. GARLAND, 
H. J. May, 


‘ r 


CHARLES 8S. TAUSSIG., 


JAMES ‘TAUSSIG, 


For Appellees. 
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1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the eastern division of 
the eastern judicial district of Missouri, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
at the September term, 1887, thereof, between United States ex rel. 
William Hill, relator, and The County Court of Scotland County and 
the Judges thereof, respondents, a manifest error hath happened, to 
the great damage of the said respondents, The County Court of Scot- 
land County and the Judges thereof, as by their complaint appears, 
we, being willing that error, if any hath been,should be duly corrected 
and full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you have 
the same at Washington on the second Monday of October next, in 
the said Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this third day of Novem- 
ber, in the year of our Lord one thousand eight hundred and eighty- 
seven. 

Issued at office in the city of St. Louis, with the seal of the circuit 
court of the United States for the eastern division of the eastern 
judicial district of Missouri, dated as aforesaid. 

{ Seal of the United States Circuit Court, Eastern Division ) 
of the Eastern Judicial District of Missouri. j 
A. P. SELBY, 
Clerk Circuit Court United States, astern Division 
of the Eastern Judicial District of Missouri, 
By ——, Deputy. 


Allowed by— 
AMOS M. THAYER, 
U. 8. Dist. Judge, Sitting in the Circuit Court. 


| Endorsed :] Nos. 1153 & 1287. United States circuit court, east- 
ern division of the eastern judicial district of Missouri. United 
States ex rel. William Hill vs. County Court of Scotland Co. & the 
Judges thereof. Writ of error to the circuit court of the U.S., 
east. div., east. dist. of Missouri. Returned and filed third day of 
Nov., 1887. A. P. Selby, clerk. 
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Return to Writ. 


Unirep STATES OF AMERICA, 
Eastern Division of the Eastern Judicial > ss: 
District of Missouri, 


In obedience to the command of the within writ I herewiti: trans- 
mit to the Supreme Court of the United Statesa duly certified tran- 
script of the record and;proceedings in the within-entitled case, with 
all things concerning the same. 

In witness whereof 1 hereto suvscribe my name and affix the seal 
of said circuit court, at office, in the city of St. Louis, this 12th day 
of November, A. D. 1887. 

eee of the United States Circuit Court, Eastern Division } 
of the Kastern Judicial District of Missouri. j 
A. P. SELBY, 
Clerk of said Court. 


2 Unitrep STATES OF AMERICA: 
To United States ex rel. William Hill, relator, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Menday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
eastern division of the eastern judicial district of Missouri, wherein 
The County Court of Scotland County and the Judges thereof are 
plaintiffs in error and you are defendant in error, to show cause, if 
any there be, why the judgment rendered against the said plaintiffs 
in error, as in the said writ of error mentioned, should not be cor- 
rected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Amos M. Thayer, judge of the circuit court 
of the United States for the eastern district of Missouri, this third 
day of November, in the year of our Lord one thousand eight bun- 
dred and eighty-seven. 

AMOS M. THAYER, 
Judge United States District Court, Eastern District 
of Missouri, Sitting in the U. S. Cir. Court. 


Service of above citation acknowledged this 3d day of November, 
A. D. 1887. 
JOHN H. OVERALL, 
Alt’y for Relator. 


[Endorsed :] Nes. 1153 & 1287, consolidated. United States 
circuit court, eastern division of the eastern judicial district of Mis- 
souri. United States ex rel. William Hill vs. County Court of Scot- 
land Co. & the Judges thereof. Citation. Filed November 3d, 1887. 
A. P. Selby, clerk. eee 
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Unitep States oF AMERICA, ca 
Eastern Division of the Eastern Judicial District of Missouri, { °°’ 


In the Cireuit Court of the United States in and for the Eastern Di- 
vision of said Judicial District. 


Be it remembered that on the sixteenth day of May, A. D. 1887, 
there was filed in said court a certain information for mandamus in 
words and figures foilowing, to wit: 


Information for Mandamus. 


UNITED STATES OF AMERICA, ts 
Eastern Division of the Eastern Judicial District of Missouri, { ~~’ 


To the honorable judges of the circuit court of the United States in 
and for the eastern division of the eastern judicial district of Mis- 
sourl: 

Now comes William Hill and relates to the court that he is a citi- 
zen of the State of Illinois and that the County of Scotland is a mu- 
nicipal corporation created by and a citizen of the State of Missouri, 
whose financial affairs are managed by a county court, composed of 
judges who are citizens of said State; that on the 14th day of Oc- 
tober, A. D. 1885, said relator recovered in the cireuit court of the 
United States in and for the eastern district of Missouri a judgment 
against the said County of Scotland for the sum of forty-six thousand 
nine hundred forty-four dollars, with interest at 7 per cent. per 
annum, and costs taxed at — dollars; that said judgment was re- 
covered upon coupons detached from bonds issued by the said county 
under authority of an act of the General Assembly of the State of | 
Missouri entitled “An act to incorporate the Alexandria and Bloom- 

field Company,” approved February 9th, 1857; that said 

4 county court and the judges thereof have failed and neglected 

to pay the said judgment, interest, and costs, or to levy and 
cause to be collected upon all the real estate and personal property 
in said county subject to taxation a tax according to law for the pur- 
pose of paying the said judgment, interest, and costs, and to pay the 
same; that said county has no property out of which said judgment, 
interest, and costs can be levied, and that the said relator has no 
other adequate remedy at law. ; 

Wherefore the relator prays the court to order and issue a writ of 
mandamus directed to the said County Court of Scotland County and 
to the judges thereof, commanding them to forthwith levy and cause 
to be collected upon all the real estate and personal property in said 
county subject to taxation a tax for the payment of said jadgment, 
with interest and costs, including the costs of this proceeding, and 
to pay the same according to law. 

By JOHN H. OVERALL, 
His Attorney. 
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I, John H. Overall, on oath state that I am attorney for the re- 
lator, and that the matters and things alleged in the above informa- 


tion are true, as I verily believe. 
JOHN H. OVERALL. 


Subscribed and sworn to before me this 16th day of May, A. D. 
1887. 
[SEAL. | T. L. CRAWFORD, 
Commissioner United States Oircuit Court, Eastern 
Division, Eastern Judicial District of Mo. 


Endorsed on said information for mandamus is the following: 


“ Nos. 1153 & 1287. United States circuit court, eastern division of 
the eastern judicial district of Missouri. United States ex rel. 
William Hill, relator, vs. County Court of Scotland County and the 

Judges thereof, respondents. Information for mandamus. 
a) John H. Overall, attorney for relator. Filed 16th day of May, 
A. D. 1887. A. P. Selby, clerk.” 


And upon said last-named day, to wit, the sixteenth day of May, 
A. D. 1887, the following, among other, proceedings were had and 
appear of record in said cause, to wit: 


Unitep Srates ex rel. WittraAM Hitt, Relator, 
Us - 
-11538 & 1287. 
County Court oF ScorLanD CoUNTY-AND THE JUDGES [ 7 
THEREOF, Respondents. 


Alternative Writ of Mandamus Ordered. 


Now comes the relator, by attorney, and files information for a 
mandamus against respondents to pay the judgment heretofore ren- 
dered herein against said county and in favor of relator for the sum 
of forty-six thousand nine*hundred and forty-four dollars, with in- 
terest thereon and costs, said judgment having been recovered on 
October 14th, A. D. 1885. On consideration whereof it is ordered 
that an alternative writ of mandamus issue herein, to be directed to 
said respondents, commanding them to forthwith levy and cause to 
be collected upon all the real estate and personal property in said 
county subject to taxation a tax for the payment of said judgment, 
with interest and costs, including the costs of this proceeding, and to 
pay the same according to law, or that they show cause before this 
court on the first day of the next term thereof, on the third Monday, 
the nineteenth day, of September next, why they refuse so to do. 

And thereupon, on said sixteenth day of May, A. D. 1887, there 
was issued an alternative mandamus in words and figures follow- 
ing, to wit: } 


THE UNITED STATES EX REL. WILLIAM HILL. 


Alternative Mandamus. 


/ Unitrep STATES OF AMERICA, set : 
Eastern Division of the Eastern Judicial District of Missouri, {~~ 


6 The President of the United States of America to the County 
Court of Scotland County, Missouri, and the Judges thereof, 
Greeting: 

Whereas it has been represented to our circuit court of the United 
States in and for the eastern division of the eastern judicial district 
of Missouri that William Hill isa citizen of the State of Illinois, 
and that the County of Scotland is a municipal corporation created 
by and a citizen of the State of Missouri, whose financial affairs are 
managed by a county court composed of judges who are citizens of 
said State; that on the 14th day of October, A. D. 1885, said relator 
recovered in the circuit court of the United States in and for the east- 
ern division of the eastern judicial district of Missouri a judgment 
against the said County of Scotland for the sum of forty-six thou- 
sand nine hundred and forty-four dollars, with interest at 7 per 
cent. per annum, and costs taxed at dollars; that said judg- 
ment was recovered upon coupons detached from bonds issued by 
the said county under authority of an act of the General Assembly 
of the State of Missouri entitled “An act to incorporate the Alexandria 
and Bloomfield Railroad Company,” approved February 9th, 1857; 
that said county court and the judges thereof have failed and 
neglected to pay the said judgment, interest, and costs, or that they 
levy and cause to be collected upon all the real estate and personal 
property in said county subject to taxation a tax according to law 
for the purpose of paying the said judgment, interest, and costs and 
to pay the same, and that said demand has been refused; that said 
county has no property out of which said judgment, interest, and 
costs can be levied, and that the said relator has no other adequate 
remedy at law: 

Now, therefore, you, the County Court of Seotland County and 

the Judges thereof, are hereby cominanded to forthwith levy 

7 and cause to be collected upon all the real estate and personal 

property in said county subject to taxation a tax for the pay- 
ment of said judgment, with interest and costs, including the costs 
of this proceeding, and to pay the same according to law, or that you 
show cause before this court on the first day of the next term thereof, 
to be begun and held in the city of St. Louis, in said distriet, on the 
third Monday, the 19th day, of September, A. D. 1887, why you 
refuse so to do. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 16th day of May, A. D. 

eighteen hundred and eighty-seven. 

[SEAL. | [ssued at office, in the city of St. Louis, Missouri, under 
the seal of said circuit court the day and year last aforesaid. 

‘A. P. SELBY, 
Clerk of said Court, 
By T. L. CRAWFORD 
Deputy Clerk. 


VS. 


THE COUNTY COURT OF SCOTLAND COUNTY ET AL. 


Endorsed : “ No. 1153 & 1287. United States circuit court, eastern 
division of the eastern judicial district of Missouri. United States 
ex rel. William Hill, relator, vs. The County Court of Scotland County 
and the Judges thereof, respondents. Alternative mandamus. Re- 
turnable to Sept. term, 1887. Returned and filed May 18th, A. D. 


1887. A. P. Selby, clerk.” 


The return of the marshal, endorsed on said writ, is in words and 
figures following, to wit: 


Marshal’s Return. 


Unitrep SraTes OF AMERICA, a 
Eastern Division of the Eastern Judicial District of Missouri, { ~° 


I hereby certify that I have executed this writ on the 17th day of 
May, A. D. 1887, by delivering to Joseph G. Vest, clerk of the county 
court of Scotland county, three certified coptes of said writ, at 
8 Memphis, in the county of Scotland, in above district. 
J. E. D. COUZINS, 
U. S. Marshal. 
QO. K. WHEELER, Deputy. 


And afterwards, to wit,on the nineteenth day of September, A. 
D. 1887, there was filed in said cause a return of respondents to the 
alternative writ of mandamus in words and figures following, to 
wit: 

Return of Respondents to Alternative Mandamus. 


In the Cireuit Court of the United States for the Eastern Division 
of the Eastern Judicial District of Missouri. 


Tue Unirep Srates oF AMERICA ex Rel. Wm. ) 


Hit | No. 1153 & 1287, 
vs. | Consolidated. 
THE County Court oF SCOTLAND CouNTYy AND { Sept. Term, 1887. 
THE JUDGES THEREOF. J 


To the honorable circuit court of the United States for the eastern 
district of Missouri : 

Now come respondents and make this their return to the writ en- 
titled alternative writ of mandamus herein issued and to them di- 
rected : 

Respondents aver that under the constitution and laws of the 
State of Missouri the county court of Scotland county is a court of 
record composed of three members, a majority of whom constitute 
a quorum for lawful sessions of said court at times and in a manner 
prescribed by the general statute law of said State. 

Respondents aver that they were not parties to the proceed- 

9 ings described by relator in said writ wherein it is alleged that 
a judgment was rendered against Sc” iand county for the sum 

of forty-six thousand dollars; that under the organic and statute 
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laws of the State of Missouri, as authoritatively interpreted by the 
supreme court of the State of Missouri, before the date of relator’s 
judgment and before the dates of the contracts in said judgment 
merged, said county court was and isa part of the State government, 
with specific powers, duties, and functions derived from the State 
and not from the county; that it is not the general or unlimited 
agent or representative of the county; that it ean only bind the 
county (which is itself a quasi corporation invested with limited 
corporate powers) by virtue of authority derived from the State gov- 
ernment and in obedience to State laws. 

Respondents show that it is true, and was by relator confessed 
upon the record of said cause of William Hill against Scotland 
County, wherein the judgment described in said alternative writ was 
obtained and to which the said writ purports to be ancillary, that 
the said judgment was obtained upon interest coupons detached 
from’ bonds described in respondents’ return herein made. 

Respondents aver that neither at the date of the execution of the 
coupons in relator’s judgment merged nor at any period prior to 
said date nor at the present time was there nor is there uow any 
law in force in the State of Missouri requiring or authorizing the 
county court of Scotland county, in the State of Missouri, to levy 
any special tax upon the taxable property of or in said county, in 
the State of Missouri, for the purpose of paying the judgment in said 
relator’s writ described. 

Respondents aver that they did at the May term, 1887, of the 
county court of Scotland county, in the State of Missouri, make 

and cause to be entered upon the records of said court (as 
10 will fully appear from a duly certified copy of said order here- 

with filed, marked “ Exhibit A,” and made part of this re- 
turn) an order levying upon all the property, real or personal, sub- 
ject to taxation for State purposes in said Scotland county a tax for 
county purposes of one-half of one per cent. upon each and every 
one hundred dollars of the assessed value of such property. 

Respondents aver that during each year prior to the year A. D. 
1887 they or their predecessors in office have made siimilar levies ;~ 
that the aggregate value of all property, real or personal, subject to 
taxation for State purposes in said Scotland county for the year A. 
D. 1887 was less than two millions of dollars. 

Respondents show that the property subject to taxation for State 
purposes in Scotland county is owned in severalty by several thou- 
saud citizens of the State of Missouri and of other States, none of 
whom was a party to or is bound by the proceedings wherein the 
judgment of relator was obtained or by the contracts in said judg- 
ment merged ; that under the laws of the State of Missouri in force 
now and under the laws of the State of Missouri in force at the date of 
the judgment in said cause numbered 1153 & 1287, consolidated, 
William Hill against Scotland County, to which the writ herein pur- 
ports to be ancillary, and at the dates of the contracts shown by the 
record in said cause numbered 1153 & 1287 to have been merged in 
said judgment, said judgment can only be satisfied by these respond- 
ents with a warrant drawn by the county court of Scotland county, 
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in the State of Missouri, upon the county treasurer of said county, 
payable out of funds in the hands of said treasurer arising from 
taxes levied and assessed for county purposes, as hereinbefore set 
forth. Relator has not only made no demand upon the respondents 
for payment of his judgment, but admits the omission in his alter- 
native writ. , 
11 Respondents admit that there are not at the present time 
sufficient funds in the hands of said treasurer, over and above 
cost of county government, to pay the entire amount of said judg- 
ment of relator, but verily believe that in due course of time the 
collections made by the county collector of said county and by him 
paid into said county treasury and duly placed to the credit of said 
fund will suffice to pay said judgment, which relator may collect 
and credit upon his aforesaid warrant or order. 

Respondents show that it is and long has been the law in the 
State of Missiouri that all holders of county warrants upon the 
county treasurer should be paid same, with interest from date of 
presentation, in the order in whieh same might be presented. 

Respondents aver that under the laws of the State of Missouri, of 
which they are sworn officers, they will commit grave crimes against 
the peace and dignity of the State of Missouri, subjecting each in- 
dividual respondent to indictment, fine, and imprisonment, if, as a 
county court, they cause to be levied for the purpose of paying re- 
lator’s judgment any other tax than that for county purposes, which 
they have levied, and out of the surplus of which fund, over and 
above the necessary expenses of the county government, the Legis- 
lature.and the judiciary of the State of Missouri have, prior to the 
date of relator’s judgment or of the contracts shown by the rec- 
ord to have been therein merged, clearly indicated that such judg- 
ments as relator holds must be satisfied; that on the 9th day 
of August, 1870, one William Dawson and one Isaac A. Forgner, 
claiming to be justices of the county court of the county of 
Scotland, in the State of Missouri, a court of record then and at all 
times thereafter composed of three members, did cause to be entered 
upon the records of said court what purported to be an order of said 

court in words and figures as follows, viz: 
12 At this day a petition was presented to the court, signed 

by Charles Mety, H. H. Downing, H. H. Montgomery, David 
Gwynne, R. P. Wayland, and divers other persons to the number of 
thirteen hundred and sixty-five, tax-payers and residents of said 
county, praying the court to subscribe the sum of two hundred 
thousand dollars stock to the Missouri, Iowa and Nebraska Railroad 
Company, payable in county bonds, due twenty-five years from date, 
bearing interest at the rate of eight per cent. per annum, the inter- 
est payable semi-annually, commencing from date of completion and 
of contract on the part of said railway company. Now, therefore, in 
consideration of the prayer of the petitioners and in pursuance and 
by virtue of law and the power that is given to the court to sub- 
scribe stock in said railway company, it is ordered by the court that 
the county of Scotland, in the State of Missouri, do hereby subscribe 
the sum of two hundred thousand dollars to the capital stock of the 
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Missouri, Iowa and Nebraska Railway Company, payable in the 
bondsof said county,of the denomination of one thousand dollarseach, 
due twenty-five years from the date of issue, and bearing — eight per 
cent. perannum, the interest payableannually in thecity of NewYork, 
on the terms and conditions following: One hundred thousand dol- 
lars of said bonds to be delivered to said railway company when 
said road shall have been graded, bridged, and tied and the track 
laid and the cars running through from Alexandria, Missouri, to a 
permanent depot located in one-half mile of the court-house in 
Memphis, in said county, and the remaining one hundred thousand 
dollars of said bonds to be delivered to said company when said 
company shall have completed their said line of road from Mem- 
phis to the west or north line of said county and the cars 
running over the same through said county, provided the 

said railroad shall be so located as to miss the west line 
13 and strike the north line of said county; it shall do so ata 

point not exceeding four miles east of the northwest corner 
of said county. Said railroad shall be so built and tbe cars run- 
ning through as aforesaid within two years from the date of this 
order ; otherwise this subscription shall be null and void. And it is 
ordered, further, that Henry M. Gorin be, and he is hereby, ap- 
pointed agent for said county of Scotland to subscribe the stock of 
said county upon the books of said company; to represent said 
county at the meetings of the stockholders of said company; to cast 
the vote of said county, and receive the dividend, and in order that 
the interests of the people may be fully guaranteed the court doth 
appoint as trustee Charles Mety, of said county, whose duty it shall 
be to receive from the clerk of the county court of Scotland county 
aforesaid the above-mentioned bonds as soon as the same are issued 
and to have the custody of the same, and as soon as the said railroad 
company shall have complied with the stipulations above set forth 
the said trustee shall deliver the aforesaid bonds to the treasurer or 
other authorized agent of said railway company, and shall at the 
same time receive from said treasurer or the agent of said company 
an equal amount in certificates of stock of said railway company, 
which said certificates of stock the same trustee sliall deposit in the 
hands of the treasurer of said county of Scotland, taking his receipt 
for the same, which said receipt, together with a written report 
of his actions, shall be presented to the county court at the 
next meeting thereafter, and that said agent or trustee shall 
give bond in the sum of three hundred thousand dollars to the 
said county of Scotland, with security to be approved by the 
county court of said county, for the safe keeping of said bonds 
and the faithful performance of said trustee. It is further ordered 

by the court that the county attorney of said county 
14 shall proceed to have said bonds printed or lithographed, 

and that the presiding justice of the county court of said 
county shall sign the same, and the clerk of the county court of 
said county shall make the proper attestation of his signature, and 
that said bonds shall have annexed coupons attached, and the trustee 
aforesaid shall, when he delivers said bonds to said railway com- 
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pany, detach all, any, or all coupons for interest that may have 
passed maturity and cancel and return the same to the treasurer of 
said county when his report as afvresaid is made, and shall enter 
upon the next maturing coupons of said bonds the date of delivery 
to said company, in order that said company shall receive interest 
only from the date they are entitled to. receive said bonds. It is 
provided further that said railway company shall pay all the ex- 
penses of lithographing and printing said bonds. 


Defendant avers that, without any other order or quthority than 
is heretufure set forth, the said William Dawson did sign (during a 
vacation of said county court), as presiding justice of Scotland 
county court of Missouri, two hundred lithographed papers, each of 
which, excepting numbers of bond and date of counter-signature 
and delivery, was in words and figures as follows: 


“$1,000. UNITED STaTes OF AMERICA. No. 5. 
; 

“ Hight Per Cent. Railroad Bond. 
“ County of Scotland : Twenty-five years. 


“ Know all men by these presents that the County of Scotland, in 
the State of Missouri, acknowledges itself indebted to the Missouri, 
Iowa & Nebraska Railway Company, a corporation existing under 
amd by virtue of the laws of the States of Missouri and Lowa, 
formed by consolidation of the Alexandria and Nebraska City Railroad 
Coinpany (formerly Alexandria and Bloomfield Railroad Company), 
of the State of Missouri, and the Iowa Southern Railway Company, 

of the State of lowa, in the sum of $1,000, which sum the 
15 said county hereby promises to pay to the said Missouri, lowa 

and Nebraska Railway Company or bearer, at the Farmers’ 
Loan and Trust Company, New York, on the thirty-first day of De- 
cember, A. D. 1895, together with interest thereon from the thirty- 
first day of December, 1870, at the rate of eight per cent. per annum, 
which interest shall be payable annually in the city of New York 
on the thirty-first day of December in each year as the saine shall 
become due on the presentation of the coupon hereto annexed, this 
bond being issued under and pursuant to an order of the county 
court of said Scotland county for subscription to the stock of the 
Missouri, lowaand Nebraska Railway Company, as authorized by 
an act of the General Assembly of the State of Missouri entitled ‘An 
act to incorporate the Alexandria and Bloomfield Railroad Com- 
pany, approved February 9, 1857. 


“Tn testimony whereof the said County of Scotland has executed 
this bond, by the presiding justice of the county court of said county, 
under the order of said court, signing his name hereto, and the clerk 
of said court, under the order thereof, attesting the same and affix- 
ing thereto the seal of said court. This done at the town of Mem- 
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phis, in the county of Seotland, in the State of Missouri, this first 
day of September, A. D. 1870. 
“WILLIAM DAWSON, 
“Presiding Justice of the County Court 
of Scotland County, Mo. 
“Attest : 
“{seaLt.]| STERLING McDONALD, 
“Clerk of the County Court of Scotland County, Mo.” 


Countersigned and delivered this 
, Trustee. 


That to said bonds were attached lithographed interest coupons, 
which, excepting dates and numbers, were in words and fig- 
16 ures as follows: 


* S80. ; Mempuis, Mo., Sept. 1, 1870. 


“ The County of Scotland, State of Missouri, will pay to the bearer 
on Dec. 31, 187-, at the Farmers’ Loan and Trust Company, in 
New York, eighty dollars, being one year’s interest'on bond No. —, 


for $1,000. 
“S. McDONALD, 
‘“ County Clerk.” 


That after said Dawson, styling himself presiding justice of the 
Scotland county court of Missouri, had signed each of said bonds 
one Sterling McDonald, who had previously been elected clerk of 
the county court of the county aforesaid, signed each of said papers 
as clerk of Scotland county court of Missouri, and made upon each 
of said bonds the impression of a seal, purporting to be the seal of 
Scotland countv court of Missouri, which seal had never been 
adopted by such court by any order entered upon its records; that 
thereafter, about September Ist, 1871, said McDonald delivered said 
pretended bonds and the lithographed coupons thereto then annexed, 
including among same each and every coupon in the relator’s judg- 
ment merged, to one Charles Mety, who receipted for same, styling 
himself therein “ trustee of Scotland county, Missouri.” Defendant 
avers that although no subscription had ever been made by this 
defendant to the capital stock of the Alexandria and Bloomfield 
Railroad Company or any other railroad company, and although 
no part of the route of the Alexandria and Bloomfield Railroad Com- 
pany was then in or through any part of said Scotland county, and 
although said proposed subscription by the said Dawson and Forg- 
ner, justices of the county court aforesaid, in the name of this de- 
fendant bad never been accepted or the conditions or terms 
thereof complied with by said Missouri, lowa and Nebraska 
Railway Company, and although there was no corporation 

known as the Alexandria and Nebraska City Railway 
17 Company, nor was such pretended corporation formerly the 
Alexandria and Bloomfield Railroad Company, and although 
there was no lawful corporation known as the lowa Southern Rail- 
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way Company, and although the Missouri, Iowa and Nebraska 
Railway Company was not a corporation existing under or by virtue 
of the laws of the States of Missouri and Iowa, and although there 
never was a lawful consolidation of said pretended corporations, as 
alleged in said bonds, and although said bonds were lithographed 
and made to contain said recitals by order only of F. M. Drake, and 
although said bonds were not actually printed until the year 1871 
aud were signet! by said Dawson and McDonald long after the date 
inserted in said bonds, the said Mety, without other authority than 
the aforesaid entry, did, about the twenty-fifth of September, 1871, 
and the eleventh of December, 1871, deliver the aforesaid pretended 
bonds and coupons to certain persons, purporting to be president 
and treasurer of the Missouri, lowa and Nebraska Railway Com- 
pany, in exchange for utterly. worthless certificates of shares of 
stock purporting to have been issued by said company to this de- 
fendant. 

That before said Mety, as trustee thus delivered said bonds at the 
dates aforesaid he wrote upon the face of each of said bonds num- 
bered from 1 to 100 the words “Countersigned and delivered this 
the 21st of September, 1871,” and upon each of said bonds numbered 
from 101 to 200, inclusive, the words “ Countersigned and delivered 
December 11,1871;” that after the making of the order aforesaid as 
e1itered upon the records of the county court of Scotland county, and 
after said bonds had reached the hands of said trustee, but before the 
delivery of either of said bonds or coupons, the said Missouri, Iowa 
and Nebraska Railroad Company executed and delivered to a trustee 
in said mortgage nained a mortgage to secure negotiable bonds to the 

amount of six millions of dollars upon all the stock and prop- 
18 erty, or franchises, present or prospective, of said railroad 

company ; that the immediate effect of said mortgage was to 
render the said common stock of said railroad company utterly 
valueless. No part of the route of the Missouri, Iowa and Nebraska 
railway or of the Alexandria and Bloomfield Railroad Company at 
the respective dates of said orders or acts was within the county of 
Scotland, in the State of Missouri; that at ne time prior or subse- 
quent to the dates of either of said orders or acts or at or prior or 
subsequent to the dates of the execution and delivery of said pre- 
tended bonds or the acceptance by said Mety of said worthless cer- 
tificates of stock did the county court of the county of Scotland, in 
the State of Missouri, cause any election to be held in said county 
to ascertain the sense of the tax-payers of said county as to any sub- 
scription to the capital stock of the Missouri, lowa and Nebraska 
Railway Company or of any other company or to ascertain the sense 
of said tax-payers as to whether any such subscription should be 
paid by issue of county bonds or by taxation or for or against pay- 
ing any such subscription by direct taxation, because at no time at 
any election ever held in said county of Scotland have a majority 
of or any of the resident voters of said county of Scotland in 
the State of Missouri, voted in favor of any subscription by said 
county or by the county court of said county to the capital stock of 
the Missouri, lowa and Nebraska Railway Company or of any other 
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company; that at no election (whether general or special election) 
ever held therein have two-thirds of the qualified voters of said 
county of Scotland, in the State of Missouri, ever assented to any 
subscripticn of stock by or to any lcan of the credit of said county 
of Scotland to the Missouri, Iowa and Nebraska Railway Company 
or the Alexandria and Bloomfield Railroad Company; that the 
county court of said county of Scotland has never at any time 
19 ordered any election to be held in said county of Scotland, 
in the State of Missouri, for the purpose of ascertaining the 
sense of the tax-payers thereof or in order to obtain the assent of 
two-thirds of the qualified voters of said county or a majority of the 
resident voters of said county to any of the acts or orders hereinbe- 
fore described; and that the plaintiff and the persons or corporate 
bodies from whom he received said coupons and every person or 
corporate body ever holding either of the coupons or bonds afore- 
said had, since the occurrence thereof, actual as we!l as constructive 
notice of every fact in respondents’ plea alleged ; and that the record 
in the cause to which relator’s writ is ancillary shows every fact 
herein pleaded by respondents, and especially that relator had, at 
the dates of the occurrence of each of said facts, actual notice thereof. 
For further return to said writ, respondents aver that on the 9th 
day of August, 1870, Wm. Dawson and Isaae Forgner, claiming to 
be justices of the county court of the county of Scotland, in the State 
of Missouri, did cause to be made upon the records of said county 
court, a court of record then and at all times since said date com- 
posed of three members, an offer that if certain conditions precedent 
therein set forth were accepted and complied with the county of 
Scotland, in the State of Missouri, would subscribe two hundred 
thousand dollars to the capital stock of the Missouri, lowa and Ne- 
braska Railway Company in bonds of said county, and appointing 
one Charles Mety as trustee for said county to receive from the clerk 
of said court said bonds after the same might be issued, and to have 
custody of the same, and as soon as the said company accepted and 
complied with the aforesaid conditions precedent to deliver said 
bonds to the treasurer or other authorized agent of said company. 
Respondents aver that, without any other authority or acts 
20 than as hereinbefore set forth, said Dawson, during a vacation 
of the county court aforesaid, met with Sterling McDonald, 
clerk of the county court of said county, and signed, as presiding 
justice of Scotland county, Missouri, two hundred lithographed 
papers, by each of which the county of Scotland purported to ac- 
knowledge iiself indebted to the Missouri, lowa and Nebraska Rail- 
way Company in the sum of one thousand dollars, with eight per 
cent. interest thereon, evidenced by coupons thereto annexed ; that 
among said coupons so annexed to said pretended bonds then signed 
by said Dawson was each of the coupons in the aforesaid judgment 
of relator merged ; that said Sterling McDonald at the same time at- 
tested each of said pretended bonds over his signature as clerk of 
the county court of Scotland county, Missouri, and then made upon 
each of said pretended bonds the impression of a seal purporting 
to be the “seal of county court of Scotland county, Missouri,” which 
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seal, though never adopted by any order entered upon the records of 
said.court, had previously been used asthe seal of said county court. 
Defendant admits that the said McDonald thereafter delivered said 
pretended bonds and coupons to one Charles Mety, who receipted for 
the same as trustee of Scotland county, Missouri, about the first 
of September, 1871, and who long thereafter delivered same to 
certain persons, purporting to be president and treasuret of the 
Missouri, lowa and Nebraska Railway Company, but defendant avers 
that all of said acts and orders were without authority of law 
and void, and that about the 11th day of September, 1871, whilst 
said Mety still had in his custody the aforesaid pretended bonds 
and coupons, Levi J. Wagner and other citizens and tax-payers of 
said county of Scotland, in the State of Missouri, instituted as 
plaintiffs in the cireuit court of said county of Scotland, in the 
State of Missouri, a suit against the said Charles Mety, Wil- 
21 liam Dawson, David B. Cooper, and James E. Marauis, jus- 
tices of the county court of said county; James S. Fullerton, 
and the Missouri, lowa and Nebraska Railway Company, as defend- 
ants, the object and purpese of which suit was to enjoin the said 
Mety from delivering said bonds or coupons or any part thereof to 
the Missouri, lowa and Nebraska Railway Company, or to any com- 
pany, party,or person; to require thesaid Mety to deliver the same 
into court to be cancelled by said court, and to restrain and enjoin 
said justices of the county court of said county from appointing any 
agent to have, possess, or deliver said bonds or coupons or toact in 
the board of said railroad company, and to restrain said Fullerton, 
as treasurer of said county, from paying any of said pretended bonds 
or coupons out of any money coming to or in his hands as treasurer 
of said county, and to have said bonds and coupons and all orders 
of the said county court aforesaid relating thereto declared null and 
void; that said injunction was by E. V. Wilson, judge of the circuit 
court of said county of Scotland, in the State of Missouri, duly granted 
on the twenty-first of September, 1871, and said Mety and others en- 
joined and restrained in accordance with the prayer of the petition 
as hereinbefore set forth, and said Mety especially enjoined and re- 
strained from delivering any of said bonds or coupons to any person 
or corporate body, all of which said Mety and each of the other de- 
fendants then had due notice, and which said injunction was made 
perpetual upon the final hearing thereof as hereinafter stated. 
Respondents aver that among the bonds and coupons in said suit 
of Levi J. Wagner et al. v. Charles Mety et a/., involved and therein 
declared void, was each of the coupons in the writ of relator described 
and each of the bonds from which said coupons were detached. 
Respondents aver that after the commencement of the afore- 
22 said suit of Levi J. Wagner et al. v. Charles Mety et al. and 
after each of the defendants therein had been served with pro- 
cess and voluntarily appeared therein and filed in said court their 
answer to said petition of Levi J. Wagner and others therein filed a 
change of venue was granted in said cause from the county of Scot- 
land aforesaid to the county of Shelby, in said State, and from the 
circuit court of said Scotland county to the circuit court of Shelby 
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county, in said State of Missouri, and the plaintiffs having filed an 
amended petition therein for the purposes and objects hereinbefore 
shown to have been set forth in theoriginal petition, and in addition 
thereto praying that the successors in office of said justices of the 
county court and of said treasurer of the county of Scotland might, 
as well as said defendants, be forever restrained from making any 
orders or doing any acts tending to give currency or validity to 
either of said pretended bonds or coupons; defendant avers that the 
defendants in said cause of Levi J. Wagner and others against 
Charles Mety and others, after having filed their answer to said 
amended petition, withdrew said answer by leave of court, and there- 
upon the defendant, The Missouri, lowa and Nebraska Railway 
Company, filed a demurrer to said amended petition, and the same 
coming on to be heard by the court was overruled by said court, and 
the other defendants having failed to answer or demur to said 
amended petition of Levi J. Wagner and others the same was taken 
as confessed as to them, and the defendant, ‘The Missouri, lowa and 
Nebraska Railway Company, having declined to make further an- 
swer, but electing to stand upon the demurrer aforesaid, final judg- 
ment was rendered in the cause in conformity to the prayer of the 
aforesaid petition, and, among other things, it was by the court ad- 
judged that said Charles Mety be restrained and enjoined from 
delivering to the Missouri, Iowa and Nebraska Railway Com- 

pany or to any other company or persons the bonds or 
23 coupons in said suit involved (and including the coupons 

herein involved and the pretended bonds to which they were 
originally annexed); and it was further adjudged by said circuit 
court of Shelby county, in the State of Missouri, that said Charles 
Mety produce any and all of said bonds and coupons then in his 
possession before said court on the first day of the May term, A. D. 
1875, of said circuit court, that the same might be cancelled; and it 
was further considered, adjudged, and decreed by said court that the 
defendant, The Missouri, lowa and Nebraska Railway Company, be 
restrained and enjoined from recovering from said Clarles Mety or 
from any other person acting as agent of said Scotland county the 
bonds or coupons aforesaid or either of same; and it was further 
adjudged and decreed by said circuit court of Shelby county that all 
the bonds and coupons aforesaid (including each of the coupons 
herein involved) were null and void by reason of the want of legal 
authority or power in the county court of Scotland county aforesaid 
to subscribe to the capital stock of said Missouri, lowa and Nebraska 
Railway Company or to issue bondsin payment thereof; and it was 
further adjudged, ordered, aud decreed that-said Missouri, lowa and 
Nebraska Railway Company cause all of the said bonds and coupons 
in the aforesaid amended petition of said Levi J. Wagner described 
and then in the possession of said company, its servants, employés, 
agents, or attorneys, to be produced before said court on the first day 
of the May term thereof, in the year 1875; and it was further con- 
sidered and adjudged by said court that said plaintiffs recover their 
costs therein. One of said defendants, to wit, the Missouri, lowa and 
Nebraska Railway Company, moved the court to set aside the finding 
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and judgment in said cause and grant defendants a new trial therein, 
which motion was by said court overruled and a new trial therein re- 

fused, the final judgment in favor of said plaintiffs and against 
24 said defendants in said cause, as above recited, standing as the 

final judgment in said cause and unreversed by any court of 
competent jurisdiction of all the matters and things in said suit in- 
volved, which said suit was by the defendants taken by appeal from 
said circuit courtof Shelby county, Missouri, to the supreme court of 
the State of Missouri,and the juadgmentand orders of said circuit court 
of Shelby county, Missouri, in said cause of Levi J. Wagner and others 
v. Charles Mety and others, made final by the judgment and decis- 
ion of said supreme court; and the respondents herein aver the fact 
to be that said bonds and coupons have never passed into circula- 
tion; that the said Mety delivered said bonds and coupons, in defi- 
ance of the orders and decrees aforesaid, to certain persons claiming 
to be president and treasurer of said Missouri, lowa and Nebraska 
Railway Company, at a point beyond the limits of the State of Mis- 
souri, after notice of the application for injunction aforesaid and after 
notice of the granting of a temporary injunction therein; that relator 
in this cause received the pretended coupons in his judgment merged 
after tlhe judgments hereinbefore recited as having been rendered in 
said case of Levi J. Wagner and others against Charles Mety and 
others by courts having full jurisdiction of all the questions therein 
decided. — avers that — thus received each of said coupons in said 
— with full, actual notice of every fact in the respondents’ return 
set forth. 

Respondents aver that the record of this court in case numbered 
1153 & 1287, consolidated, entitled Wm. Hill vs. Scotland County, to 
which cause the alternative writ herein is ancillary, shows every fact 
hereinbefore pleaded, and especially shows that relator, since the date 
of the occurrence of each said facts pleaded, had actual notice thereof, 

and that said case has been carried upon writ of error sued 
25 out by Scotland county to the Supreme Court of the United 
States, wherein the said case is now pending. 

Wherefore, having made a good and sufficient return, respondents 

pray to be dismissed with their costs herein. 


HENRY A. CUNNINGHAM, 
Ait’y for Respondents. 


Endorsed: “ Nos. 1153 & 1287, consolidated. U.S. ex rel. William 
Hill vs. The County Court of Scotland County and the Judges 
thereof, respondents. In the circuit court of the U.S., E. D. of east- 
ern district of Missouri. Return of respondents to alternative writ 
of mandamus. Filed Sept. 19, 1887. A. P. Selby, cl’k. Henry A. 
Cunningham, att’y for respondents.” 


And afterwards, to wit, on the twenty-third day of September, 
A. D. 1887, there was filed im said cause a demurrer in words and 
figures following, to wit: 
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Demurrer to Return of Respondents. 


In the United States Circuit Court for the Eastern Division of the 
Eastern Judicial District of Missouri. September Term, 1887. 


Tue Unitep States or AMERICA ex Rel. WIL- 


LIAM Hii | Nos. 1153 & 1287, 


vs. 
Consolidated. 
Tue County Court or ScorLanp County AND ( soliaate 


THE JUDGES THEREOF. 


Now, at this day, comes the relator, by his attorney, and demurs 
to the return of defendants herein, and for grounds of demurrer 
says that the facts stated in said return show no cause why the de- 
fendants should not obey the commands of the writ issued herein. 

F. T. HUGHES & 
HOUGH, OVERALL & JUDSON, 
Att’ys for Relator. 


26 Endorsed: “ Nos. 1153 & 1287, consolidated. U.S. ex rel. 

Hill vs. County Court of Scotland County & Judges thereof. 
Demurrer. « Filed Sept. 23, 1887. A. P. Selby, cl’k. F. T. Hughes 
& Hough, Overall & Judson, att’ys for rel.” 


And afterwards, to wit, on the twenty-eighth day of October, A. D. 
1887, the following further proceedings were had and appear of rec- 
ord in said cause, to wit: 


Demurrer to Return of Respondents Heard and Submitted. 
Unirep Srates ex Rel. Witt1aAM Ht, Relator, | 
om 1153 & 1287. 


County Court oF SCOTLAND COUNTY AND THE 
JUDGES THEREOF, Respondents. 


Now come the parties, by their attorneys, and the demurrer of re- 
lator to the return of respondents to the alternative writ of man- 
damus herein is argued by counsel and submitted and by the court 
taken under advisement. 


And afterwards, to wit, on the thirty-first day of October, A. D. 
1887, the following further proceedings were had and appear of rec- 
ord in said cause, to wit: 


Demurrer Sustained. Order for Peremptory Mandamus. 


Unirep States ex Rel. Witu1AM HILL, orcas 

vs. - 

‘ , 1153 & 128 . 

County Court oF SCOTLAND COUNTY AND THE { 7 
JUDGES THEREOF, Respondents. 


Now come the parties, by their respective attorneys, and the court, 
having considered the demurrer to respondents’ return to the alterna- 
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tive writ of mandamus, finds the law thereon for the relator and 
orders that said demurrer be, and the same is hereby, sustained, re- 
spondents excepting to the action of the court in sustaining said de- 
murrer. 
And said respondents electing to abide by their said re- 
27 turn, it is now ordered, on motion of said relator, that a per- 
emptory writ of mandamus issue herein, to be directed to said 
respondents, commanding them to forthwith levy‘and cause to be 
collected upon all the real estate and personal property in said 
county subject to taxation a tax for the payment of the judgment 
rendered October 14th, 1885, in favor of relator and against said 
county for the sum of forty-six thousand nine hundred and forty- 
four dollars, with interest thereon, and costs, including the costs of 
this proceeding, and to pay thesame according to law, and that they 
certify perfect obedience to said writ to this court on the first day of 
the next terin thereof, to be begun and held at the city of St. Louis 
on the third Monday, the 19th day, of March, A. D. 1888. 
And thereupon a peremptory mandamus was issued in words and 
figures following, to wit: 


Peremptory Mandamus. 


Unitep STATES OF AMERICA, 
Eastern Division of the Eastern Judicial > sct: 
District of Missouri, 


The President of the United States of America to the County Court 
of Scotland County, Missouri, and the Judges thereof, Greeting : 
Whereas it has been represented to our circuit court of the United 

States ip and for the eastern division of the eastern judicial district 

of Missouri that William Hill is a citizen of the State of Lllinois, 

and that the county of Scotland is a municipal corporation, created 
by and a citizen of the State of Missouri, whose financial affairs are 
managed by a county court composed of judges who are citizens of 
said State; that on the 14th day of October, A. D. 1885, said relator 

recovered in the circuit court of the United States in and for 

28 the eastern division of the eastern judicial district of Mis- 

sourl a judgment against the said County of Scotland for the 
sum of forty-six thousand nine hundred and forty-four dollars, with 
interest at 7 per cent. per annuum, and costs, taxed at — dollars; 
that said judgment was recovered upon coupons detached from 
bonds issued by the said county under authority of an act of the 

General Assembly of the State of Missouri entitled “An act to incor- 

porate the Alexandria and Bloomfield Railroad Company,” ap- 

proved February 9th, 1857; that said county court and the judges 
thereof have failed and neglected to pay the said judgment, inter- 
est, and costs, or that they levy and cause to be collected upon all the 

real estate and personal property in said county subject to taxation a 

tax according to law for the purpose of paying the said judgment, 

interest, and costs, and to pay the same, anid that said demand has 
been refused ; that said county has no property out of which said 


THE UNITED STATES EX REL. WILLIAM HILL. 19 


judgment, interest, and costs can be levied, and that the said relator 
has no other adequate remedy at law: 

Now, therefore, you, tlhe County Court of Scotland County and the 
judges thereof, are hereby commanded to forthwith levy and cause 
to be collected upon all the real estate and personal property in said 
county subject to taxation a tax for the payment of said judgment, 
with interest, and costs, including the costs of this proceeding, and 
to pay the same according to law. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, the lst day of Novem- 
ber, A. D. eighteen hundred and eighty-seven. 


[SEAL. | Issued at office, in the city of St. Louis, in said district, 
under the seal of said circuit court, the dav and year last 
aforesaid. 


A. P. SELBY, 
Clerk of said Court, 
By T. L. CRAWFORD, 
Deputy Clerk. 


29 Endorsed: “ Nos. 1153 & 1287. United States circuit court, 

eastern division of the eastern judicial district of Missouri. 
United States ex rel. William Hill, relator, vs. The County Court of 
Scotland County and the Judges thereof, respondents. Peremptory 
mandamus. Returnable to March term, 1888.” 


And afterwards, to wit, on the third day of November, A. D. 1887, 
the following further proceedings were had and appear of record in 
said cause, to wit: 


Citation Signed. Appeal Allowed. 


Unitep States ex Rel. Witt1aM Hit, Relator, 

v8. 

County Court oF SCOTLAND COUNTY AND a 
JUDGES THEREOF, Respondents. 


~1153 & 1287. 


Now come the respondents, by attorney, and present to the court 
a writ of error to remove this cause to the Supreme Court of the 
United States, and a citation citing and admonishing the said re- 
lator to be and appear at a Supreme Court of the United States to 
be begun and held at the city of Washington, D. C., on the second 
Monday of October next, which said writ of error is allowed and 
said citatien signed by the judge; and said respondents also present 
to the court a bond in the penal sum of one thousand dollars, which 
bond is approved and ordered to be filed and made part of the record 
herein ; and on motion it is ordered that a supersedeas be awarded 
staying further proceedings upon the mandamus herein. 

Said bond is in words and figures following, to wit: 


30 Know all men by these presents that we, J. Y. McClintock, 
: Thomas McAllister, John M. Jayne, M. V. Leslie, and Thos. 
H. Wagner, are held aud firmly bound unto William Hill, the re- 
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lator in case Nos. 1153 and 1287, consolidated, entitled U.S. ex rel. 
William Hill vs. The County Court of Scotland County and the 
. Judges thereof, respondents, in the full and justsum of one{thousand 
dollars, to be paid to the said William Hill, his heirs, executors, ad- 
ministrators, or assigns ; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, by these presents. Sealed with our seals and dated 
this 8rd day of November, in the year of our Lord one thousand 
eight hundred and eighty-seven. 

Whereas lately, at the September term, 1887, of the circuit court 
of the United States for the eastern division of the eastern judicial 
district of Missouri, in a suit depending in said court between The 
United States ex rel. William Hill, relator, and The County Court of 
Scotland County and the Judges thereof, respondents, a final order 
or judgment was rendered against the said County Court of Scotland 
County and the Judges thereof, respondents, and the said respondents, 
The County Court of Scotland County and the Judges thereof, having 
obtained a writ of error of the said court to reverse the final order or 
judgment in the aforesaid suit, and a citation directed to the said 
United States ex rel. William Hill, relator, citing and admonishing 
said relator to be and appear ata Supreme Court of the United 
States to be holden at Washington the second Monday of October 
next: 

Now, the condition of the above obligation is such that if the said 
County Court of Scotland County and the Judges thereof shall prose- 
cute said writ of error to effect and answer all damages and costs if 
they fail to make good their plea, then the above obligation to be 
void; else to remain in full force and virtue. 


Sealed and delivered in presence of— 


J. Y¥. McCLINTOCK. SEAL. 
THOMAS McALLISTER. [SEAL. 
JOHN M. JAYNE. SEAL. 
N. V. LESLIE. SEAL. 
THOS. H. WAGNER. SEAL. 


Approved by Amos M. Thayer, U.S. dist. judge, as a supersedeas 
bond. 


[Endorsed :] Nos. 1153 & 1287, consolidated. United States cir- 
cult court, eastern division of the eastern judicial district of Missouri. 
United States ex rel. William Hill vs. The County Court of Scotland 
Co. & the Judges thereof. Bond, $1,000.00. Filed third day of Nov., 
1887. A. P. Selby, clerk. 


- oe 


— grr 


THE UNITED STATES EX REL. WILLIAM HILL, 21 


31 In the Circuit Court of the United States for the Eastern 
Division of the Eastern Judicial District of Missouri. 


Unitrep States ex Rel. Witt1AM HILL 
v8. 1153 and 1287. 
ScoTLAND County Court. 


Opinion of the Court on Demurrer to Respondents’ Return, October 31, 
1887. 


THayeEr, D. J. (orally) : 


In cases 1153 and 1287, consolidated, The United States ez rel. 
William Hill vs. Scotland County, the demurrer to the respondents’ 
return to the alternative writ of mandamus will be sustained. 

In this case, omitting the introductory parts of the return, the re- 
spondents say “that at the date of the execution of the bonds on 
which the judgment in the case was rendered there was no law of the 
State of Missouri, and is no law at the present date, authorizing them 
to levy any special tax for the purpose of paying the judgment or 
for the purpose of paying the bonds.” 

They say, further, “ that in May, 1887, they levied a tax for county 
purposes of five mills upon each one hundred dollars of an assessed 
valuation of less than two million dollars, and that their predeces- 
sors had levied a similar tax in previous years; that under the State 
laws now and heretofore in force the relator’s judgment can only be 
paid by warrants drawn on the county treasury payable out of taxes 
levied for county purposes, and that the treasurer has no funds, and 
that the result would be, if they obeyed the writ—that they would 
be guilty of grave crimes and misdemeanors under the laws of the 
State of Missouri.” 

This part of the return is obviously an insufficient plea 
52 to an alternative writ issued to enforce the payment of ajudg- 
ment against the county. For the most part it is a mere re- 
cital of the construction placed by the respondents upon certain 
general laws of the State which the court is bound to take notice of 
as well as to construe. It would have been more appropriate to 
have moved to quash the alternative writ if the reasons stated in 
this part of the return are valid reasons why the peremptory writ 
should not issue. The judgment already rendered determines the 
validity of the bonds merged therein for all the purposes of a pro- 
ceeding by mandamus to enforce its payment and that judgment is 
not open to an attack in this supplementary proceeding, although 
the respondents were not county judges when it was rendered. 
That proposition is settled beyond cavil in the cases of The Super- 
visors against The United States (4th Wallace, 435) and Mayor vs. 
Lord. (9th Wallace, 409.) 


Ralls County Court vs. U.S., 105 U.5., 738. 
The bonds being valid,and it having been necessarily so deter- 


mined before the entry of the judgment, there is no doubt whatever 
that under the laws of the State as they existed when the bonds 
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were negotiated the county court had ample authority to levy a tax 
to any amount to pay the same. 

The supreme court of Missouri in the case of The State at the rela- 
tion of Aull vs. Shortridge (56 Mo., 130) so held, citing section 34, 
page 429, Revised Statutes of 1855, which remained the law, as the 
court say, until after 1874 and until after the date of the issue of 
these bonds, and appears as section 21, page 306,Wagner’s Statutes, 
edition of 1872. 

Furthermore, at the time these bonds were issued the county 
courts had a general power “to audit-and settle all demands against 
the county ” and “to levy such sums as were annually necessary to 
defray the expenses of the county.” (Wagner’s Statutes, sec. 9, p. 

441, and sec. 165, p. 1195. 
33 If the county court had power to levy a tax to pay the bonds 

when they were issued that power has not been and could 
not be subsequently withdrawn so long as the bonds are outstand- 
ing and unpaid, as has been many times held. Van Hoffman vs. 
The City of Quincey (4th Wallace, p. 535); City of Galena vs Amy, 
5th Wallace, p. 705; Supervisors vs. U.S., 4th Wallace, 435; Butz 
vs. The City of Muscatine, 8th Wallace, 575, and Riggs vs. Johnson, 
6th Wallace, 184, and numerous other cases. 

In the face of these decisions it is idle for the respondents 
to say that they have no power to levy a special tax to pay 
the judgment, or to say that they made a levy of five mills on the 
dollar in May last for county purposes and can make no further 
levy. It is not shown whether the rate of taxation for county ex- 
penses for 1887 had been fixed before the alternative writ was served, 
but if it had been no reason is perceived why an additional levy to 
pay the judgment might not have been ordered and extended on 
the tax book. 

The laws of this State, section 6805 and 6806, Revised Statutes of 
1879, simply direct the county judges to fix the rate of county taxa- 
tion as “soon as may be after the assessor’s book is corrected and 
adjusted.” 

Sections 6731 and 6710 of the Revised Statutes of 1879 provide in 
substance that a failure to deliver the assessor’s book in time to the 
county court does not invalidate the assessment, and that the levy 
is not invalidated by any informality in making the assessment or 
the tax list or on account of the assessment not being completed 
within the time required by law. The provisions in the revenue 
law as to the time when the various acts shall be done seeni to have 
been made by. the statute merely directory. But however this may 
be, an order of this court made in a case that is clearly within its 
jurisdiction is, | apprehend, ample protection to the defendants. 

(Riggs vs. Johnson, 6th Wallace, 193.) 
34 The balance of respondents’ return merely repeats two of 
the pleas contained in the second amended answer on which 
the case was originally tried and contains matter tending to show 
the invalidity of the bonds. Those pleas were either held bad in 
point of law or the proof failed to support them (and it matters not 
which was the case), as the validity of the bonds cannot be retried 
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in this proceeding. (Supervisors vs. United States; Mayor vs. Lord, 


supra.) 
The demurrer will therefore be sustained. 


35 Unirep States oF AMERICA, 
Eastern Division of the 88: 
Eastern Judicial District of Missouri, 


I, A. P. Selby, clerk of the circuit court of the United States in 
and for the eastern division of the eastern judicial district of Missouri, 
do hereby certify the writing hereto attached to be a true transcript 
of the record and proceedings in cases Nos. 1153 & 1287, consolidated, 
of United States ex rel. William Hill, relator, against The County 
Court of Scotland County and the Judges thereof, respondents, as 
fully as the same remain on file aud of record in said case in my 
office. 

In witness whereof I hereunto 
Seal of the United States Circuit subscribe my name and affix the 

Court, Eastern Division of the seal of said court, at office, in the 

Eastern Judicial District of city of St. Louis, in the eastern 

Missouri. division of said district, this 12th 

day of November, in the year of 
our Lord eighteen hundred and eighty —. 
A. P. SELBY, 
Clerk of said Court, 
By —— , Deputy. 


- 


Endorsed on cover: E. Missouri ©. C. U. S. No. 298. The 
County Court of Scotland County and the Judges thereof, plaintiffs 
in error, vs. The United States ez rel. Wiiliam Hill. Filed Novem- 
ber 18th, 1887. 
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In the Supreme Court of the United States, 
OCLOBER TERM, 1800. 


No. 20S 


fue County Court or ScorLtanp CoUNTY AND THE 
JUDGES THEREOF, PLAINTIFFS IN ERROR. 
VS. 
THe UNITED STATES EX REL WILLIAM HILL, DEFEND- 


ANT IN ERROR. 


In Error to the Circuit Court of the United States 


for the Eastern District of Missouri. 


HON. AMOS M. THAYER, 


District Judge, sitting as Circuit Judge. 


STATEMENT. BRIEF AND ARGUMENT FOR PLAINTIFFS IN 
ERROR, 


JOHN C. MOORE, 


Attorney for Plaintiffs in Error, 


In the Supreme Court of the United States, 


4 OCTOBER TERM, 1800. 
No. 205. 
hk niesibeeenain " 
Tue County Court or Scor_anp County AND THE 
JUDGES THEREOF, PLAINTIFF'S IN ERROR. 
. VS, 
Tue Unirep Srates EX REL WiLuiAM Hitt, Derenp- 
‘ ANT IN ERROR. 
In Error to the Circuit Court of the United States 
for the Eastern District of Missouri. 
HON. AMOS M. THAYER, 
District Judge, sitting as Circuit Judge. 
STATEMENT, BRIEF AND ARGUMENT FOR PLAINTIFFS IN 
ERROR. 
JOHN C. MOORE, 
Attorney for Plaintiff's in Jtrror, 
; 
, Se ara 
STATEMENT. 
' > September 1, 1870, the County Court of Scotland 
[: County, Missouri. withuut a vote of the people, issued 
/ two hundred thousand dollars in bonds to the Missouri, 
: *lowa and Nebraska Railway Company, due in 1895, with 
® twenty-five interest coupons attached to each of these 
bonds of eighty dollars each. 


On a number of these coupons the Relator, October 


14, 1885, in the Circuit Court for the Eastern District of 


Missouri, obtained judgment against the county for $46,- 
000. The county appealed to this court, and on Novem 
ber 14, 1889, the judgment of the circuit court was af- 
firmed, (132 U.S. 107). From the court below the Re 
lator obtained an alternative writ of mandamus against 
Respondents, the county court justices, to compel them 
to levy a tax to pay the judgment. (Page 5, Record. 

Respondents made return, (P. 6, Record) to which 
Relator demurred, (P. 17, Record), which demurrer the 
court sustained, and Respondents electing to abide by 
their return, the court made a peremptory order to levy 
the tax, and Respondents bring the case here by writ of 
error. 

There is but one question involved, viz: Was the 
county court of Scotland county, Missouri, on the st 
day of September, 1870, limited in their power to levy a 
tax to one half of one per cent. or did they have an un- 
limited power to tax to pay these bonds and coupons? 

This question arose in the following manner: 

Respondent's return (page 7, record ), contains these 
words: 

“Respondent's aver that neither at the date of the 


execution of the coupons in Relator’s judgment merged, 


nor at any period prior to said date, nor at the present 
time was there nor is there now, any law in force in the 
State of Missouri, requiring or authorizing the County 
Court of Scotland County, in the State of Missouri, to 
levy any special tax upon the taxable property of or in 
said county, in the State of Missouri, for the purpose of 
paying the judgementin said Relator’s writ described. 
Kespondents aver that they did at the May term, 1887, of 
the county court of Scotland county, in the State of Mis- 
souri, make and cause to be entered upon the records of 
said court (as will fully appear from a duly certified copy 
of said order herewith filed marked “Exhibit A,” and 
made part of this return), an order levying upon all the 
property, real or personal, subject to taxation for state 
purposes in said Scotland county, a tax for county pur- 
poses of one-half of one per cent. upon each and every 
one hundred dollars of the assessed value of such proper- 
ty. 

[hey also aver that during each year prior to 1887 
the levies had been made to that limit, and that the judg- 
ment could only be paid out of taxes levied and assessed 
for county purpose s, that there are not now funds to pay 
the same, and that Respondents would violate the law to 
levy a greater amount than one half of one per cent. 


To this return the demurrer was made by Relator 


—_ 
and sustained by the Court. 
ASSIGNMENT OF ERRORS, 

ist. The court erred in construing a statement of 
fact in the return as a conclusion of law | page 21, Record], 
in these words: 

“For the most part it isa mere recital of the con- 
struction placed by Respondents upon certain general 
laws of the State which the court is bound totake notice 
of as well as construe.” 

2nd. The ceurt erred in construing the law as _fol- 
lows: [page 21, Record]. 

‘‘There is no doubt whatever that under the laws of 
the State as they existed when the bonds were negotiated 
the county court had ample authority to levy a tax to any 
amount to pay the same.” 

3d. The court erred in making the premptory order 
for the levy of taxes, because the truth of the return was 
admitted by the demurrer. 

4th. Because the court below was without power 
to make an order for levy of taxes unless the statute of 
of Missouri authorized it. 

5th. Because the statute of Missouri not only did 


not authorize the levy of taxes, but actually forbid it. 


The following statement of the enactments of laws 
and of the occurrence of certain facts. will materially aid 
in understanding the position Respondents occupy. 

The charter of the Alexandria & Bloomfield Railroad 
Company was eranted February 9, 1857, (Laws p. 94). 


? 


No bonds were ever issued to this company, nor contract 
of any kind made with it by Scotland county, and it ceased 
to exist as a corporation betore the contract for the bonds 
was made. | 

Sec. 7, Chap. 34, on Corporations, p. 37! IR. S, 
of Mo. 1855, in force when this charter was granted was 
in the following words: 

‘The charter of every corporation that shall hereaf- 
ter be granted by the Legislature, shall be subject to al. 
teration, suspension and repeal, in the discretion of the 
Lu visiature a 56, page 435 is to the same effect. 

Upon these sections this court remarked tn Scotland 
Co. vs. Thomas, 94 U. S. 682, in reference to this charter: 

‘By general laws of the State, in force when the 
original charter was granted, the Legislature had reserved 


' } : D sie ; “a 
tne powcr to alter, SuUSpellda and reveal al 
3 


’ 1 * ° 
| charters of in- 
— cat F 
corporation. ana had specially reserved this power In the 
} | . . . " ’ ] . r ~| ‘ ad a ff, a 
general railroad act. It would seem clear therefore that 


alterations of the charter were admissible.” 


July 4, 1865, while this company was still in exis- 


eae () 


tence, a new constitution was adopted, Sec. 4 of Art. 8, 
being in the following words. 

“Corporations may be formed under veneral laws, 
but shall not be created by special acts, except for munic- 
ipal purposes. All general laws, and special acts passed 
pursuant to this section may be altered, amended or re- 
pealed.”’ 

No law existed in Missouri authorizing or permitting 
a railroad corporation of the State to consolidate with one 
of another state until March 2, 1869, (Laws of 1869, P. 
75). laking advantage, May 3, 1870, of this act, the 
Alexandria and Bloomfield, then called the Alexandria 
and Nebraska City Railroad Company, consolidated 
with an lowa company called the lowa Southern Railway 
Company and thus formed the corporation which is nam- 
ed as payee in the bonds. The bonds bear date Septem- 
ber 1, 1870. 

The consolidation act is as follows: 

“SEcTION I. That any railroad company organized 
under the general or special laws of this state, whose 
track shnll at the line of the state connect with the track 
of the railroad of any company organized under the gen- 
eral or special laws of any adjoining state, is hereby au- 
thorized to make and enter into any agreement with such 


connecting company, for the consolidation of the stock 


/ 


of the respective companies whose tracks shall be so con- 
nected, making one company cf the two, whose stock 
shall be so consolidated, upon such terms and conditions 
and stipulations, as may be mutually agreed between 
them, in accordance with the laws of the adjoining state 
in which the road is located, with which connection is 
thus formed. 

SEc. 2. Such consolidation shall not be made, how- 
ever, unless the terms and provisions thereof shall be ap- 
proved by a majority of the stock, or the holders of a 
majority of the capital stock in each of said companies 
whose stock shall be consolidated, at some meeting 
called expressly for that purpose, or by the approval of 
the same by the holders of the same amount of stock in 
each of said companies, in writing, and signed by them. 

Sec. 3. When the terms of said consolidation shall 
have been agreed upon. as above stated, and approved 
in one or the other of the modes above set forth, it shall 
be competent for the boards of directors in each of said 
connecting companies to carry the same into effect, and 
adopt by a resolution a new corporate name for the com- 
pany, which shall be formed by the consolidation, and to 
callin the certificates of stock then outstanding in each 
company, and exchange them for stock in the new 


company, as may have been agreed by the terms of the 


-_ 


» 
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consolidation; and a copy of the said consolidation agree- 
ment and the resolutions of consolidations. and the name 
adopted for the new company. shall be filed with the 
secretary of state. and snall be conclusive evidence of 
" al . Se al “ ’ ' thea pa . . . ~~ r he 
Sucn consolidation, an of the corporat nan Of] civ 
consolidated company; J/av “led. that whenever at any 
I; ‘ ] iF - 7 a : s - . ‘ ¥ *7 ‘ . 
piace on tne line of this state, two or more ratlroacts in 
this state are competing for the business, toor from any 


| 
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railroad in an adjoining state, and a consolidation of eit 


er of such competing roads, with the road in an adjoin- 
ing state, would diminish or prevent such competition, 
then, and in such case, consolidation shall not be permit 
ted under this act, and in case any railroad in this. state 
shall hereafter intersect any such consolidated road, said 
road or roads shall have the right to run their freight 
cars, without breaking bulk upon said consolidated road, 


and such consolidated road shall transact the business of 


— 


said intersecting or connecting road or roads, on fair and 
reasonable terms; and the same may be enforced by ap- 
propriate legislation; avd provided fur‘her, that the state 
reserves to itself the right to guarantee to any road _ that 
may hereafter be built to any such point, the right to 
make a fair contract for the transportation of freight and 
- . : ] : 1; : 
passengers, with such consolidated road, and in case any 


such railroad company shall consolidate. or attempt to 


consolidate with a connecting road, contrary to the pro- 
visions of this act, any person or party aggrieved, may 
bring action against them, in the circuit court of any 
county through which such road may pass, which court 
shall have jurisdiction in the case, and power to restrain 
by injunction or otherwise. 

Sec. 4. Any such consolidated company shall be 
subject to all the habilities, and bound by all the obliga- 
tions of the company within this state, which may be thus 
consolidated with one in the adjacent state, as fully as if 
such consolidation had not taken place, and shall be sub- 
ject to the same duties and obligations to the state, and 
be entitled to the same franchises and privileges under 
the laws of this state, as if the consolidation had not taken 
place. 

Sec. 5. This act shall take effect and be in_ force 
from and after its passage. 


Approved March 2, 1869."—Laws of Mo. page 75. 


ist. Either the bonds were issued by authority of a 
special charter, or 

2nd. By authority of the power granted by the 
general railroad Jaw, or 

3d. By authority of the grant of powers given by 


law to county courts in general. 


If issued by virtue of special charter authority, the 
tax could be so much as the charter authorized. 

If by power of the general railroad law, then such 
tax as it authorized, and 

If by authority of the ordinary grant of power given 
to all county courts, then somuchas the revenue law 
authorized, and no more. 

PROPOSITIONS. 

I believe the following propositions to be law, ap- 
plicable to this case: 

1st. A corporation in Missouri is acreature created 
by the State. All its grants are from the State. 

2nd. It can have no successor, 

3d. It cannot transmit its grants to another. 

4th. When it ceases to exist from any cause, all its 
grants are surrendered to the State. 

5th. The consolidation of two or more corporations 
operates to destroy the old, and they cease to exist, their 
grants are not transmitted to the new company, but are 
surendered to the State. 

6th. The new company thus formed receives from 
the state a new grant of powers, and becomes a corpora- 
tion, absolutely independent of the original corporations 
or their grants. 


7th. If the constitution limits the power of the 


State to create corporations its grants must be within the 
limits. 

8th. After July 4, 1865, the State could not create 
a corporation by a special act, but could do so by general 
laws, 

ARGUMENT AND BRIEF. 

ist. Lhe payee named in the bonds was a cor- 
poration organized by general law, and had no special 
charter. | 
| In Atlantic and Gulf RR. Co. vs. Georgia, 98 U. S. 
359, this court decided that under an act of consolidation 
like this that the consolidated company is a new corpora- 
tion, and that its powers and privileges are derived, not 
from the charters of the constituent companies, but from 
the legislative act of consolidation. This court said: 

‘Their powers, their franchises and their privileges 
were therefore gone, no longer capable of exercise or en- 
joyment. Gone where? Into the new organization, the 
consolidated company, which exists alone by virtue of 
the legislative grant, and which has all its powers, facilties 
and privileges by virtue of the consolidation act. What 
then was left of the old companies? Apparently nothing. 

They must have passed out of existence, and the 
new company must have succeeded to their rights and 


duties. But the new company comes into existence un- 
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der afresh grant. Not only its being, but its powers, its 
franchises and immunities, are grants of the Legislature 
which gave it existence. If then the old Atlantic and 
Gulf Railroad Company and the Savannah, Albany and 
Gulf Railroad Company went out of existence when their 
stocks were consolidated under the act of the Legislature 
of 1863, their powers, their rights, their franchises, privi- 
leges and immunities ceased with them, and they have 
no existence except by virtue of the grant of corporate 
powers and privileges made by the Consolidation Act of 
1863. The Act created a new corporation, and endowed 
it with the several immunities, franchises and _ privileges 
which had previously been granted to the two companies, 
but which they could no longer enjoy. It necessarily 
follows that the new company held the rights granted to 
it under and subject to the law as it was when the new 
charter was granted.” 

The court then quotes some sections of the statute 
in force when the charter was granted, and which are 
similar to those above quoted from our statute of 1855 
and the constitution of 1865, and then say: 

‘Consequently the franchise was held subject to a 
power in the State to withdraw it, and subject to be 
changed, modihed or destroyed at the will of the erantor 


Or creator. These provisions of the code became. in 


> am 
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substance, a part of the charter.” 

In Scotland County vs. Thomas, 94 U. S. 682, in 
reference to this very charter, this court declared that 
the State had reserved the right to alter, suspend or re- 
pealit. The doctrine that a company thus formed isa 
new company and takes its powers and privileges from 
the law then in force and not from the charters of the 
constituent companies, seems to be announced in, 

Maine Central R. R. Co. vs. Maine, 96 U. S. 499. 

Memphis & L. R. R. R. Co. vs. Berry, 1i2 U. S. 
OOo. 

St. Louis, Iron Mt. & S. R. R. Co. vs. Berry, 113 
U. S. 465. 

McMahan vs Morrison, 16 Ind. 172. 

Lauman vs R. R. Co. 30 Pa. St. 42. 

Clearwater vs. Meredeth, 1 Wal. 4o. 

State ex rel Wine, Col. vs. Keokuk & Western R. 
R. Co. 99 Mo. 30. 

In the latter case the Supreme Court of Missouri 
follows the line of argument laid down by this court, and 
on page 41 announce this conclusion: 

“The conclusion is irresistible, that the Missouri, 
lowa and Nebraska Railroad Company was a new cor- 
poration created under and by force of the act of 1869.” 


Now steps in the constitution of 1865, in force five years 


—lj-— 


when the consolidation took place, and declares, (Sec. 4, 
Art. 8): “Corporations may be formed under general 
laws, but shall not be created by special acts.” 

The payee named in the bonds then is a “new 
company,” created by “general laws” and not by ‘‘special 
acts.” The new company does not take its powers and 
privileges from the charters of the old companies, for 
they are surrendered to the State. 

In Memphis and Little Rock Railroad Company vs. 
Berry, 112 U.S. 619, this court in commenting upon 
mortgage, sale, or other transfer 7”/er partes of the fran- 
chise to be a corporation, quotes Supreme Court of Ohio 
as follows: ‘‘The real transaction, in all such cases of 
transfer, sale or conveyance, in legal effect, is nothing 
more or less and nothing other than a surrender or aban- 
donment of the old charter by the corporators, and a 
grant de nevo of a similar charter to the so called trans- 
ferees or purchasers. To look upon it in any other light, 
and to regard the transaction as a literal transfer or sale 
of the charter, is to be deceived, we think, by a mere 
figure or form of speech. The vital part of the transac- 
tion, and that without which it would be a nullity, is the 
law under which the transfer is made. The statute au- 
thorizing the transfer and declaring its effect is the grant 


of a new charter, couched ina few words, and to take 


iia 
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effect upon condition of the surrender or abandonment 
ot the old charter; and the deed of transfer is to be re- 
garded as mere evidence of the surrender or abandon- 
ment.” This court then goes on to say: “It is, of course 
the law in force at the time the transaction is consum- 
mated and made effectual that must be looked to as de- 
termining its validity and effect. This is the principle 
on which this court proceeded in deciding the case of 
Railroad Co. vs. Georgia 98 U.S. 359. The franchise 
to be a corporation remained in and was exercised by 
the old corporation, notwithstanding the mortgage of its 
charter, until the new corporation was formed and organ- 
ized; it was then surrendered to the State, and by a new 


grant then made passed to the corporators of the new 


‘ : . 
corporation, and was held and exercised by them under 


the constitutional restrictions then existing.” This lan- 
guage was affirmed in St. Louis, Iron Mt. & S. Ry. Co. 
vs. Berry, 113 U.S. 465. 

In Shields vs. Ohio, 95 U.S. 319, this court uses 
these words: 

‘The new organization took the powers and faculties 
designated in advance in the Acts authorizing the con- 
solidation; no more and no less. It did not acquire any 
thing by mere transmission. It took everything by cre- 


nies aad gram. Pr 
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“When the consolidation was completed, the old 


° 7 
corporations were destroyed: a new one was created, and 
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neither of them had ever enjoyed the franchises so con- 
ferred. [he same legislative will created and endowed 
the new corporation. It did one as much as the other. 
In this respect there is no ground for any distinction.” * * 

On another branch of the argument the court says: 

“It is argued that the franchise here in question was 
property held by a vested right, and that its sanctity as 
such, could not be thus invaded. The answer is cavsev- 
sus facit jus. It was according to the agreement of the 
parties. The company took the franchise, subject ex- 
pressly to the power of alteration or repeal by the General 
Assembly. There is, therefore, no greund for just com- 
plaint against the State.” The further principle must be 
remembered that while the consolidation was a voluntary 
act and operated as an acceptance of the disabilities im- 
posed by law, that the contract for the bonds was also 
entered into voluntarily, and necessarily subject to all the 
disabilities imposed by the law on the power of the coun- 


le acted without vote of the pco- 


ty court to tax, they havi 


ple. 


By the foregoing decisions it may be seen that on 


te TO een 


a 


the 3d of May, 1870, the Alexandria & Bloomfield 


Company ceased to exist, and its charter was, by its own 


a voluntary act, surrendered to the State. The bonds were 

issued on the 1st day of the following September, and 

va declare on their face, (page 1o, record), that it is by au- 

a thority of that expired and surrendered charter. 

They further declare that they are issued toa consoli- 

‘ig dated company, naming it, and making it the payee. 

y These recitals are sufficient to put the purchaser on in- 
quiry as to the power of the county court to tax, 

Now the right to receive subscriptions which the 


a consolidated company enjoyed was not that charter grant 


~~ 


to the old company, but only so much of it as the laws 

then allowed. If the laws had by this time modified that 

part of the charter, the new company took it subject to 

the modifications. Ifthe laws imposed limitations on 

, the power to tax, which by the charter had been absolute, 
the voluntary cousolidation operated to surrender the 

charter right, and to accept the law as it then stood. 

Y There was no force, no compulsion. No impairment of 
contract or right. It was the voluntary act of the parties 

: themselves, and their own acceptance of the law. The 
Legislature was powerless, as we have seen by the con- 

on stitution, to create a corporation by special act, and _ this 


was a new company, and it could not enjoy any privileges 


—) 


which the legislature was powerless to grant. Where- 


upon I conclude, that although the bonds recite on their 


face that they were issued by virtue of the charter, yet 


that as a matter of law it is not true, it being a fact im- 


possible in law for an act to be authorized by a law which 


was notin force. The charter being dead could not au- 


thorize the issue of bonds. They were issued by other 


authority, and the fact of the Missouri, lowa and Nebras- 


ka Company being named as payee in the bonds and at 


the same time as the product of the consolidation, that a 


purchaser would necessarily be put on inquiry as to the 


authority for the issue of the bonds and in that way ar- 


rive at the law authorizing the levy of taxes to pay them. 


Sec. 13., Art. 11, of the Constitution of Missouri of 


1865, and in force when the consolidation was eftected 


was in these words: “The general assembly shall not 
authorize any county, city or town to become a stock- : 
holder in, or to loan its credit to any company, associa- 
tion or corporation, unless two thirds of the qualified 
voters of such county, city or town, at a regular or special 
election to be held therein shall assent thereto.” 


It is apparent then that this new company, could not 


have had special legislative authority for the contract, and 
that the authority must be founed in the general Jaws 


then existing which authorized county courts to levy taxes 
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to provide for the expenses of the county. ‘ 

The clause of the constitution last quoted does not 
forbid the county court to make the county a stockholder, 
and does not forbid them to loan its credit. If it may 
therefore be assumed that the county court had the pow- 
er, without a vote of the people; yet it was coupled with 
whatever limitations the law imposed on the power to 
tax. This power was not derived from the charter when 
the bonds were issued, for it had been surrendered to the 
State. 

It therefore follows, that while the bonds are the 
binding and valid obligations of the county as declared 
by the court, yet the parties contracted, and the several 
holders purchased with full notice of whatever limitations 
the statute at that time imposed on the power of the 
county couPt to tax. 

It is manifest that this act contemplated the forma- 
tion of a new company in accordance with the constitu- 
tional requirement, and it is also plain that the old 
company went out of existence and surrendered its char- 
ter to the State, and that the new company became or- 
ganized under the. general laws then in force, 

Now this new company received the bonds, and we 
are not to look to a defunct charter, for the law of taxa- 


tion to pay them, but to the grant of power under which 
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the company was formed, and that was the railroad _con- 
solidation act ot Missouri. 

The bonds however were not issued by vote of 
the people. That was done by the county court of their 
own motion. ‘The statute in force at that time was Sec- 
tion 17, of Chapter 63, General Statutes of Mo. 1865, 
page 338 and Section 17, Art. 2, Chap. 37. page 305, 
Wagner's Statutes, and is in these words: 

“It shall be lawful for the county court of any coun- 
ty, the city council of any city, or the trustees of any in- 
corporated town, to take stock for such county, city or 
town in, or loan the credit thereof to any railroad com- 
pany duly organized under this or any other law of the 
State; provided, that two thirds of the qualified voters of 
such county city or town, at a regular or special election 
to be held therein, shall assent to such subserfption.” 

It is evident, therefore, that this section was not the 
one conferring the power, or if it wasthe court did not 
follow i*. Had the vote been taken, the bonds issued 
under and by authority of that act, then the next succeed. 
ing section provides ample authority to levy special taxes 
sufficient to meet the installments of the debt as they fall 
due, as also Section 21 being the law when the contract 
for the bonds was made, covered cases of previous sub- 


scriptions, a curative statute, so to speak, and provided 


si 


for sufficient levy of taxes, but these are not our case. 
These are all the sections of the railroad law for making 
county subscriptions and Jevying taxes, and as_ these 
bonds are not issued in pursuance thereof, I turn to the 
Revenue law then in force for authority to levy taxes. 
Here we find, Chap. 11. Sec 7. page 96 Gen. Stat. 1865, 
these words: ‘The annual tax levied upon all subjects 
of taxation, exclusive of taxes for the Union military fund, 
shall be at the following rates: First, on all male per- 
sons over twenty-one and under fifty years of age, one 
dollar; second, on lands and other property, real and per- 
sonal, made taxable by law, forty cents on the hundred 
dollars of the assessed value thereof.” Then on page 121 
same volume, Sec. 76 of Chap. 13, these words: 

‘The several county courts are empowered to levy 
such sums as may be annually necessary to detray the 
expenses of their respective counties, by a tax upon all 
property and licenses made taxable by law tor state pur- 
poses; but the county tax shall, in no case, exceed the 
state tax, on the same subject of taxation, more than one 
hundred per centum for the same time; but the connty 
court of St. Louis county is empowered to impose such 
additional taxes, to pay fines and for other purposes, as 
may be prescribed by law.” 


Upon these two sections this court has placed the 


following construction: 

“The power of counties in the State to tax for gen- 
eral purposes was limited by law to ove half of one per 
cent. on the taxable value of the property in the county.” 

United States ez ve/ Huidekoper vs. Macon County 
Court, 99 U. S. 582. In Ralls Co. vs. Douglass, 105 U. 
S. 733 the same construction is announced back as far as 
1857, and in the Macon county case, the court adds_ that 
the rate has never been increased since 1865. 

I therefore conclude, that while the bonds recite on 
their face that they are issued by virtue of a charter, yet 
that statement is not a statement of fact, but am  erron- 
eous conclusion of law. That it with other recitals should 
incite to inquiry, whereupon it would be determined that 
the bonds were not, in fact and law, issued by virtue of 
that charter, for it was not then in existence. That we 
need not, therefore, look to that charter for power to tax. 
It was not in fact a part of the contract. 

I conclude again that these bonds were not issued 
by authority of section seventeen of the general railroad 
law of Missouri, because that section provided for a_ vote 
of the people and none was had, and as the taxing pow- 
er there granted is dependent upon being authorized by 
vote of the people before it can be exercised, that it does 


not confer the power, because it was not complied with, 
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Whereupon I finally conclude that the bonds were 
issued under and by virtue of that general grant of pow- 
ers which all county courts enjoyed in reference to pro- 
viding for the welfare of their counties, and that it was 
coupled with the limitation of the revenue laws which for- 
bid county courts to levy more than fifty cents for the 
general expenses of the counties. Thatthis power was 
all the State could then grant to the new company, un- 
less the people of the county voted the authority, and 
that a special charter was absolutely out of the question, 

As the court below in the opinion rendered (page 
22, printed record) cites “%u/d vs, Shortridge, 56 Mo. 
130, section 21, page 306, Wagner's statutes; also Sec. 
9, page 441, and Sec. 165, page 1193, same _ statutes, as 
authority for his conclusions, I therefore quote the sec- 
tions cited, and that part of the decision to which the 
learned judge no doubt alludes. 

In Aull vs. Shortridge, 56 Mo., at page 130, the 
court refers to Sec 34, of the 1855 statutes, which is sec- 
tion 21 of the Wagner statutes, and says: “And no 
doubt this provision would have entered into and formed 
a part of these bonds, and might have so entered into the 
obligations of the contract as to prevent a subsequent re- 
peal by the Legislature, if there had been no_ restriction 


contained in the special act authorizing this subscription.” 


Now the section alluded to was in the R. S. 1855, and 
continued to 1874, is in the general railroad law of the 
State of 1872 as section 21, and 1s in these words: 

“Any county court, city or town which has - hereto- 
fore subscribed to the capital stock of any railroad in this 
State, shall be entitled to the privileges and subject to 
the liabilities of other stockholders in such company, and 
the county court or city or town council shall have all 
the rights and powers to provide funds to pay such sub 
scriptions as are granted to county courts and cities by 
this chapter, and may levy a special tax to pay the interest 
on their bonds, or to provide a sinking fund to pay the 
principal.” 

That clause it will be seen was directed only to give 
power where bonds had been issued before the section 
became law, It certainly cannot be construed to give 
power to issue the bonds and then tax. ‘The case of 
Aull vs. Shortridge was on the Macon county Mo., issue 
of Missouri and Mississippi bonds, and I quote now from 
this court on the power which the general railroad law 
gives on the same bonds. It is from United States @,, 
vel Huidekoper vs. County Court of Macon County, 99 
U.S. 582. 

“Our attention has been directed to the General 


Railroad Law in force when the Missouri and Mississippi 
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Railroad Company was incorporated and when the bonds 
in question were issued, and it is insisted that ample 
power is to be found there for the levy of the required 
tax. Ihe power of taxation there granted is, as we 
think, clearly confined to subscriptions authorized by that 
act, which require the assent of two thirds of the qualified 
voters of the county. Lnder such circumstances, it 
seems to have been considered proper to allow  substan- 
ially unlimited power of taxation to pay a debt which 
the voters had directly authorized. In this case no such 
assent by the voters was required, and the tax payers 
were protected against the improvident action of the 
official authorities by a limit upon the amount they should 
be required to pay in any one year. 

The section 9, of page 441, Wagner's Statutes, re- 
ferred to by the court below, is in these words: 

“The said court shall, moreover, have control and 
management of the property, real and personal, belong- 
ing to tue county; and shall have full power and authority 
to purchase, or receive by donation, any property, real 
or personal, forthe use and benefit of the county; to sell 
and cause to be conveyed any real estate, goods or chat- 
tels belonging to the county, appropriating the proceeds 
of such sale to the use of the same, and to audit and 


settle all demands against the county.” 


aa D Same 


I must confess that I can see here no power to sub- 
scribe to the capital stock of a railroad company, to issue 
a nutes ta dels. save ten Meee | hut rather see 
tne means vi procuring a court house site, Or a poor 
farm. 

The next section, 165, page 1193, Wagner's Statutes 
is in these words: 

“The several county courts are empowered to levy 
such sums as may be annually necessary to defray the 
expenses of their respective counties, by a tax upon all 
property and licenses made taxable by law for State pur 
poses, except what ts herein excepted by this act, but 
the county tax shall in no case exceed one half of one 
per cent. on all taxable property, and on ail licenses 
made taxable by law the county tax shall not exceed the 
State revenue tax more than one hundred per centum 
for the same time, but the county court of St. Louis 
County is empowered to impose such additional taxes to 
pay fines and for other purposes, as may be _ prescribed 
by law. The State interest tax not to be construed to be 
a state revenue tax.” 

‘This section, instead of giving unlimited power ab- 
solutely confines the power to one half of one per cent. 

It therefore seems that the court below has unques- 


tionably erred in declaring that the county court on the 


ist day of September, 1870, had ‘‘ample authority to 
levy atax to any amount,” to pay the bonds. In the 
Huidekoper Macon county case, supra, this court de- 
clared: 

ist. ‘Every purchaser of a muncipal bond ts charge- 
able with notice of the statute under which the bond was 
issued, If the municipality has no power, either by ex- 
press grant or by implication, to raise money by taxation 
to pay the bond, the holder cannot require it.” 

2nd. ‘This court has no power by mandamus to 
compel a municipal corporation to levy a tax which the 
law does not authorize.” 

3c, “A judgment does not Ive the creditor any 
right to a levy of taxes which he did not have before the 
judgment, 

One turther subject is to be considered: 

The subscription in this casé was not made under 
and by virtue of the Act of March i? ISOS, (Laws of Mo. 
page QO2.) 

That act required a vote of the people, but no vote 
was had. There was an act of March 10, 1871, (Laws 
of 1871, page 55) which was amendatory of the 1868 
act, and this court declares that it was repealed March 
24, 1885, (Laws of Mo., page 93) in County Court Cape 


Girardeau Co. Mo. ef a/. vs. United States er 7ve/. Hill, 6 


Supreme Court Reporter 951. 

Now in the case Seibert, collector, vs. United States 
év vel. Hill, 122 U. S. 284, this court clearly indicates 
that the law in force for the collection of taxes to pay a 
judgment are the laws in force at the date the judgment 
is rendered. This judgment in the case at bar was ren- 
dered Oct. 14, 1885, and the repeal of the 1971 act was 
March 24, 1885. The act of IS71 was no part of the 
contract in this case, being passed after the bonds were 
issued, and it was repealed before this judgment was ren- 
dered. 

The language of this court, near the close of the 
opinion is in these words: 

‘That the laws of Missouri for the collection of the 
tax necessary to pay his judgment, in force at the time 
when it is was rendered, continue to be and are still in 
force for that purpose. They are the laws of the State 
which are applicable to his case.” 

The bonds involved in that suit were issued under 
the 1868 Act. As this court held in the Seibert case. 
SUPT, that the Act of IS71 was not repugnent to the 
Cotty Law of 1879, that the i879 law did not repeal the 
1871 act, so it follows, that in March 1885, when the 
1871 act was repealed, that the Cotty Law of 1879 was 


left in force as the means of collecting taxes in this parti- 
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cular case. 
I therefore conclude that the defense set up in the 
return, and admitted by the demurrer to be true is a com- 


plete defense, and that the judgment of Circuit Court 


should be reversed, and the cause dismissed. 
JOHN C. MOORE, 
Attorney for Respondents. 
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\ OCTOBER TERM, 1890. 


¥. 
\ 
THE COUNTY COURT OF SCOTLAND COUNTY \ 
AND THE JUDGES THEREOF, 
‘ PLAINTIFFS IN Error, / 
: Vs. ; No. 298, 
THE UNITED STATES EX REL, EXECUTORS OF \ 
WILLIAM HILL, | 
DEFENDANT IN Error. / 
STATEMENT. 
2» On Septemper Ist, 1870, Scotland county issued $200,- 
j _) Se 2 
000.00 in bonds to the Missouri, lown & Nebraska Railway 
' Company, « corporation formed by the consolidation of the 
a 2. Alexandria & Nebraska Railway Company (formerly the 
= @ Alexandria & Bloomfield Railroad Company), with the 
o | lowa Southern Railway Company, under act of March 2d, 
- | 1869 (Laws Mo. 1869, page 75), the fourth section of 
= § which is as follows : — 
: Z 
4 
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‘* Any such consolidated company shall be subject to all 
the liabilities and bound by all the obligations of the com- 
pany within this state which may be thus consolidated with 
one in the adjacent state, as fully as if such consolidation 
had not taken place, and shall be subject to the same duties 
and obligations to the state, and be entitled to the same 


franchises and privileges under the laws of this state, as if 


>’ 


the consolidation had not taken place. 

The Alexandria & Bloomfield Railroad Company was or- 
ganized under an act of legislature of the State of Missouri, 
entitled ** An act to incorporate the Alexandria and Bloom- 
field Railroud Company,’’ approved February 9th, 1857 
(Laws Mo., 1856-7, page 94). 

By the 10th section of the last named act, it is provided 
as follows: — 

‘*Said company shall in all things be subject to the same 
restrictions and entitled to all the privileges, rights and im- 
munities which were granted to the North Missouri Rail- 
road Company by an act entitled ‘an act to incorporate the 
North Railroad Missouri Company, approved March 3d, 
1851,’ so far as the same are applicable to the company 
hereby created, as fully and completely as if the same 
were herein re-enacted.’’ 

By section 14 of the act incorporating the North Mis- 
souri Railroad Company, it is provided as follows ( Laws 
Mo. 1850-1, page 483) :— 

‘© It shall be lawful forthe county court of any county 
in which any part of the route of said railroad may be, to 
subscribe to the capital stock of said company and it may 
invest its funds in the stock of said company, and issue 
bonds of such county to raise funds to pay the stock thus 
subscribed and to take proper steps to protect the interest 
and credit of the county.’’ 

The bonds were issued to the consolidated company un- 


—— 


der the provision of the said act incorporating the said 
Alexandria & Bloomfield Railroad Co. 

Relator began suit in the United States Circuit Court of 
Missouri on coupons detached from a large number of said 
bonds and obtained judgment therefor in the sum of $46,- 
944. This judgment was affirmed by this court. (See 
Cuse of county of Scotland v. William Hill, defendant in 
error, 1382 U. S., 107.) 

The relator proceeded by mandamus to enforce this judg- 
ment and the court below, by its writ, ordered the county 
court of Scotland county to levy a tax suthcient to pay the 
same, from which order or peremptory writ of mandamus, 
plaintiff brings this case here by writ of error. 

The relator having departed this life, the case was revived 
in the name of his executors. 

The only question raised here, is whether the county 
court of Scotland county can be compelled to levy a tax 
sufficient to pay this judgment. 


BRIEF. 


That these bonds were issued to the Missouri, lowa & 


Nebraska Railway Company by virtue of the authority in 
the charter of the Alexandria & Bloomfield Railroad Com- 
pany, passed as aforesaid in 1857, has been conclusively 


determined by the judgment in this case, and is nut now 


open for consideration. ~ \ 


County Court of Ralls County and the Judges thereof, 
v. Joseph M. Douglass, 105 U.S., 733; 

County Court of Cape Girardeau County ef al. v. 
United States ex rel John T. Hill, 118 U.5S., page 
os. 


County of Scotland v. Thomas, 4 Otto, 682. 


II. 


That ample authority was given the county court of 


Scotland county to levy a tax sufficient to pay this judg- 
ment, by the act incorporating the Alexandria & Bloomfield 
Railroad Company can admit of no doubt, under the decis- 
ions of this court and of the Supreme Court of Missouri. 


United States ex rel Ranger v. New Orleans, {8 U.S. 
osl: 
Savings & Loan Asso. v. City of Topeka, 20 Wallace, 


655; 
U.S. ex rel Douglass v. Lincoln County, 5 Dillon, 184; 
Seibert, Collector v. U.S. ex rel Lewis, 122 U.S. 

284 ; 

State ex rel v. Shortridge, 56 Mo. 130. 
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Also cases cited by Judge Thayer in delivering the opin- . 


ion of the court below in this case. ¢ Page ZZ printed record a 


herein. 32 Fed. Rep. 714). ¥ 


ITI. 


The point made by counsel for plaintiff in error, that the 
power to levy a tax in this case, must he determined by the 


law in force at the time judgment was rendered, is not well 
tuken. The remark of Mr. Justice Matthews in deliver- 
jug the opinion in the Seibert case, 122 U. 5S., supra, that 


a & the laws for the collection of a tax to pay a judgment are 
those in force at the time it was rendered, must be taken 
with reference to the facts of that case, and not as a general 

. proposition. The rule as stated in the first part of the 
| \. opinion to be is the remedy subsisting in the state, at the 
time the contract was entered into. 


Van Hoffman v. City of Quincy, 4 Wallace, 535 ; 
Riggs v. Johnson, 6 Wallace, 184; 
County Court of Ralls County v. United States ex rel. 
Joseph M. Douglas, 105 U. 5. 733. 
F. T. HUGHES 
AnD JNO. H. OVERALL, 
Altorneys for Def ndant in Error. 
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W. N. BORAH ET AL. VS. J. E. WILSON, COUNTY CLERK, ET AL., &C. 


Pleas in the circuit court of the United States of America 

for the southern district of Illinois, held at the city of Spring- 
field, in said district, before the Hon. Samuel H. Treat, district judge 
of said district and, in the absence of the Hon. Walter Q. Gresham, 
judge of the seventh judicial cireuit, on Tuesday, the fifth day of 
October, in the June term of said court, in the year of our Lord one 
thousand eight hundred and eighty-six, and of our Independence 
the one hundred and eleventh year. 


J. A. JONES, Clerk. 


i 
WittiaM N. Borau, Samue. Trorrer, A. F. NEs- ) 
bit, Loliver Simpson, J. J. Davis, and W. b was 
} 
(if i} C] | 
JOE kk. Witson, County Clerk, and O. P. PATTERSON, | 
County Collector and Treasurerof Wayne County; | Bon (Bicones 
oe . ) S vi: c..' ) Chancery 
Charles IP. Swigert, Auditor State of Illinois; J. | : 
Gross, Treasurer State of Illinois; John Ware, 
Augustus T. Post, Society for Savings, Andrew 
| Potter, John A. Waterman, William B. Skinner, 
) William Beam, John A. Peters, and O. P. Page, 
Treasurer of Biddeford Savings Bank. | 
2 SOUTHERN District oF ILLINOIs, 


Be it remembered that heretofore, to wit, on the seventh day of 
June, in the year of our Lord one thousand eight hundred and 
eighty-six, came John Ware, one ol the defendants herein, by Messrs. 
Dailey and ~ dewick, his solicitors, and filed in the clerk’s othice of 
said court a certified record of papers filed and proceedings thereon 
had in the eireuit court of Wayne county, [llinois; which said certi- 


fied record is in the words and figures following, to wit: 


i= 


( ertified Record from Wayne {2 


Be it remembered that on the eleventh day of January, A. D. 
he following bill was filed in the clerk’s office of the circuit 


ecvurt of Wayne county, Illinois, to wit: 


SN f 
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Bill. 


WitiiaM N. Boran, SAMuet Trorrer, A 
IF’. Nesbit, Toliver Simpson, J. J. Davis, 
and W. B. Heidenger o 
: ’ bit jor in wWoCcLION and 
JOE E. Witson, County Clerk; O. P. Par- 
terson, County Collector and Treasurer ; | 
Chas. P. Swigert, Auditor State of I]li- | 
nois: J. Gross, Treasurer State of I|linois. 


to Cancel Bonds Is- 
sued by Wayne Co. 


‘> 


To the hon. | ge ol circuit court ol the 
second judicial trict of Illinois, in 
chancery sitting, in and for the county of 
Wayne: 
Your orators, Wm. N. Borah, Samuel Trotter, 
A. F. Nesbit, Toliver Simpson, J. J. Davis, W. B. 
tieidinger, and H. Tompkins, would respectfully 
represent unto your honor that they are owners 
of real estate and tax-payers in the county of 
Wayne and State of Illinois, and that thev bring 
this suit for themselves and in behalf of all other 
tax-payers, and represent that the county of Wayne, 


under provisions of the constitution of the State 
of Illinois of 1848, adopted township organiza- 
tion as the mode of government for the said 
County of Wayne adopt- county, and entered fully upon the same at the 


ed township organization 


June, 1860, with fifteen June term of 1860; that the provisions of the 


towns. Art. 7, sec. ¢ 


constitution is|are]as follows: Article 7, sec. 6, as 
follows: The General Assembly shall provide by a 
general law for a township organization, under 
which any county may organize whenever a ma- 
jority of the county at a general election shall so 
determine; and whenever any county shall adopt 
Township organization & township organization so much of this consti- 
a nee ee. tution as provide- for the management of the 
fiscal concerns of the said county by the 
county court may be dispenced with, and 
the offices [affairs] of the county may be 
transacted in such manner as the General Assem- 
bly shall provide. 
Semen few Oe town That the Legislature of the State of [llinois 
did enact a general law to adopt township organ- 
ization leb’y 17, 1851, provided as follows 
“Sec. 1. That at any general election that may 
be holden in the several counties in this State the 
qualified voters in any county may vote for or 
against township organization in such county.” 
NECTION 5. Provided that the county board at 
its next session appoint three commissioners, resi- 


& 
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dents of the county, to divide the county into 
LOWnS. 

SECTION 6. The commissioners so appointed 
shall proceed to divide such county into towns, 
making them conform to the townships accord- 
ing to Government survevs. Fractional town- 
ship- may be attached to adjoining towns where 
the number of the inhabitants or the amount 
thereof shall not be sufficient for a seperate town. 
Where a township shall have too few inhabitants 
for a seperate organization, then such township 


mav be added to some adjoining town or 
o divided between two or more towns for the 


time being, and where a creek or river so 
divides a township that it is inconvenient for 
transacting town business, then such creek or 
river mav be made the town boundary and the 
fractional township 

SEC. 7. ‘Towns shall be named ll) accordance 
with the express wish of the inhabitants of the 
town, and if there shall not bea degre i una- 
nimity as to the hame the Commissioners may 
designate the name: 

Provided, That the county board shall have 
power to change the name of any town In their 
respective counties upon a petition of a majority 
of the voters of said town. And provided further, 
That no two towns in the State or county shall 
have the same name 

That the county court did appoint commission- 
ers, Who proceeded to divide the county into fifteen 
LOWDS, as shown by the following report 


March Term. 1860 
Report of ( OMMIUSSiONe rs 


To the honorable county court of Wayne COUDLY, 
III. 
The undersigned, who was | were] appointed at 
the last Dec. term of said court, commissioned to lay 
off said county of Wayne into towns prepara- 
6 tory to organizing said county under the 
township organization law, would respect- 
fully report that they have laid off said county 
into towns, with names as follows, viz 
Arington, Barnhill, Bedford, Big Mound, Brush 
Creek, Elm River, Four Mile, Hickory Hill, In- 
dian Prairie, Jasper, Lamard, Leech, Massilon, 
Mount Erie, and Zif, with boundary as shown 
by “ Ex. A,” hereto attached, which is made a 


part of this bill; that sec. 21 provides a manner 


how the said government might be discontinued 
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and return had to county board, consisting of a 
county judge and two associates, as follows: 

Sean the petition of at least one-fifth of the 
legal voters of any county having adopted town- 
ship organization, to be ascertained by the vote 
cast at the last preceeding Presidential election, 
the county board shall cause to be submitted to 
the voters of such county at the next general elec- 
tion the question of continuance of township 
organization, to be voted on DY ballot, written or 
printed, or partly written and partly printed, for 
the continuance of township organization or 
against the continuance of township organiZa- 

tion: notice to be given an | the votes LO 
be canvassed and returns made in like 

manner as In this act provided in reference 
to a vote on the adoption of township organiza- 
tion. 

Your orators further represent that the man- 
~ agement of the fiscal concerns of the county, as 
~ sasymanedbepen~ ad been changed by any vote of 
the voters of Wayne county or by provision of 
any general Sm regulating township organiza- 
tion. 

That the division of the county into fifteen 
towns, as made, reported, and adopted by the 
county court on the Ist day of March, 1860, has 
remained the same to this date. 

Your orators further represent that the Legis- 
lature of the State of Illinois passed an act to In- 
corporate the Illinois Southeastern R. R. Co., 
which was approved by the Governor on the 25th 
day of February, 1867, and by which act, among 
other things, it provided that the said company 
shall have power to unite its road with any other 
road now cons structed or which may hereafter be 
constructed. * * 


That the county court or board of supervisors, where such county 
has adopted township organization, of any county into or through 
which their road or its branches m: Ly pass is hereby authorized and 


fully empowered to donate to said company, as a bonus or 


inducement toward building of said railroad or its branches, 
any sum not exceeding one hundred thousand dollars, and 
may order the clerk of the county court or board of supervisors of 
said county to issue bonds of the county to the amount donated, and 
such clerk of the court or board of supervisors, as the case may be, 
of such county shall countersign and deliver said bonds so issued to 
the president — directors of said R. R. Co., which said bonds may 
bear any rate of interest not to exceed ten per cent. per annum, 
payable at maturity of the * * * bonds, as hereinafter ex- 
pressed, and yearly thereafter: Provided, That no donation of the 
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county court or board of supervisors of any such county shall be of 
a greater sum than fifty thousand dollars until after the question of 
such larger donation shall have been submitted to the legal voters 
of such county at an election to be called, conducted, returns made, 
canvassed, and published in the usual manner of ¢alling, conduct- 
ing, making returns, canvassing, and publishing special county elec- 
tions, at which election each voter shall vote a ticket upon which is 
written or printed the words, viz., “ For donation” or “Against do- 

nation;” and if a majority of the votes cast at such an elec- 
v tion be in favor of donation it shall be the — county court or 

board of supervisors of such county so voting to donate some 
amount, not less than fifty thousand dollars nor more than one hun- 
dred thousand dollars, to said company, and to order the issuing of 
the bonds of the county, as hereinbefore provided, for the amount so 
donated, which bonds shall be made payable to the directors of said 
company and nay be in any denomination not less than one hun- 
dred nor more than one thousand dollars each, at the discretion of 
the said county court so issuing the same: 

Provided, That the bonds of any county so donated and issued 
shall not mature nor became due or payable nor any of the interest 
accruing thereon or upon any part thereof until the said company 
shall have completed or caused to be completed so much of the line 
of said road or its branches as may be within the county so donat- 
ing, or when some certified section or part of the said road shall 
have been finished as may be agreed upon between this company 
and the county court or board of supervisors of the county making 
the donation, and each of said bonds shall declare upon its face the 
conditions upon which it is to become due. It was further provided 

by said act that the said railroad should be divided into 
LO sections of not less than five miles each, and that it should 

organize under the provisions of section tour of said act within 
one year from and after its passage, and should commence the con- 
struction of said railroad in good faith within three years, and should 
complete the same within twenty years; which act was approved 
and went into force Feb. 25th, 1867. 

Your orators would further represent that the said railroad com- 
pany did duly organize under the said act and became a body cor- 
porate, but without any State subscription being paid or assessed ; 
that five persons claiming to be the board of supervisors of said 
county of Wayne, claiming to represent the fifteen towns of said 
county, and claiming to act under the act of the Legislature of the 
State of Illinois approved by the Governor of the State February 
28th, 1867, entitled An act to change the time of electing certain 
officers in a county therein named as follows: 

Secrion 1. Be it enacted by the people of the State of Iilinois, 
represented in the General Assembly, ‘That the board of supervisors 
of Wayne county shall consist of five persons, to be eleeted in the 
following manner, to wit: The townships of Four Mile, Hickory 

Hill, and Arington shal. constitute the first electoral dis- 
11&12 trict of said county, and shall be entitled to one member 
of said board. The townships of Big Mound, Lamard, 


= 
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Jasper, and Barnhill shall constitute the second electoral district of 
said county and be entitled to two members of said court [board ]. 
The townships of Leech, Massilon, Mt. Erie, and Elm River shall 
constitute the third electoral district in said county and be entitled 
to one member of said board. The remainder of said Wayne county 
shall constitute the fourth electoral —, and shall be entitled to one 
member of said board. 

Section 2. There shall be elected on the first Tuesday in April, 
one thousand eight hundred and sixty-seven, and every four years 
thereafter, in each of said electoral districts, one member of the board 
of supervisors of said Wayne county, who shall each hold their office 
for the term of four years, or until their successors are elected and 
qualified, except in the second district of said county, which shall 
elect two members of said board, as provided In section one of this 
act, who shall hold their office for the said term of four years, and 
until their successors are elected and qualified. 

Section 3. Said board, so composed, shall, at their first meeting, 

organize by electing one of their number chairman for the 
13 term of four years, who shall be allowed to vote upon all 

questions as other members of said board; and said board, 
when organized, shal! do and perform all duties enjoined upon the 
board of supervisors, acting under the general township organiza- 
tion laws of this State, and shall have all the powers and privileges 
of boards of supervisors acting under such general township organ- 
ization laws, and any three of said board shall constitute a quorum 
for the transaction of any business. 

SecTion 4. The members of said board shall each receive such 
compensation per diem, as they may fix, not to exceed four dollars 
per day for each day in which said members shall be engaged in 
attending said court. 

SECTION 7. All duties not herein provided for to be done and per- 
formed by virtue of the township organization laws of this State by 
the supervisors of towns of the different towns shall be done and 
performed in said county by a justice of the peace in such town, who 
shall be selected by the town clerk, town assessor, and town collector 
for that purpose each year, as soon as practicable after the election 
of town officers in such towns; and said town clerk, assessor, and 

collector shall have power to fill the vacancy occasioned by 
14 death, resignation, or refusal to serve of said justice of the 

peace; and such justice of the peace so appointed shall hold 
such appointment for the term of one year and until his successor 
shall be appointed and his appointment shall be entered of record 
by the town clerk, and he shall receive the same compensation pro- 
vided by law for the supervisor for the like services ; but nothing in 
this act shall be construed to change or in any manner affect the 
places or manner of voting, as now established by law, in the differ- 
ent precincts in said county. 

SECTION 8. This act shall be deemed and taken as a public act 
and be in force from and after its passage. 

And your orators represent that the five persons so elected under 
the said act did, on the 18th day of January, 1868, while the county 
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was under township organization with fifteen towns, as had before 
been divided, submit to the voters of said county the proposition, 
claiming to be under section seven of said act, for the incorporation 
of the Illinois Southeastern Railroad Co., as heretofore set out—sev- 
eral propositions, as follows, to be voted upon by the legal voters of 
the county of Wayne as one proposition : 
15 On motion of Levi M. Cisue, it is ordered by the board of 
supervisors of Wayne county, in the State of L[llinois, that a 
special election shall be held at the usual places of voting in the said 
county of Wayne, on the 25th day of February, A. D. 1868, upon the 
following propositions, to wit: 

Ist. That the county of Wayne subscribe the sum of one hundred 
thousand dollars to the capital stock of the Illinois Southeastern 
Railway Company. 

2nd. That in payment for such subscription to the capital stock 
of said company bonds of the said county of Wayne be issued to 
said railway company, one-half of the amount to be in bonds of the 
denomination of one hundred dollars each, and the other half of 
the said bonds to be in the denomination of not less than five hun- 
dred dollars nor more than one thousand dollars each, said bonds to 
bear interest at the rate of seven per cent. per annum from the date 
of their delivery to the said railway company, payable half-yearly, 
in the city of New York, on the first days of January and July of 
each year, said bonds to be so drawn that the county of Wayne may 

pay them at any time after five years from the date of issuing 
16 the same, but the said county of Wayne shall not be com- 

pelled to pay the principal of any of said bonds until after 
the expiration of twenty years from the date of issuing the same, 
and that the faith of the county of Wayne be pledged for the pay- 
ment of the interest accruing upon said bonds and for the ultimate 
payment of the principal. 

Provided that the said bonds so issued shall be delivered to the 
said railroad company and become binding upon the county of 
Wayne in the following manner, to wit: 

The board of supervisors of Wayne county shali deliver one-third 
of the amount of said one hundred thousand of bonds to the said 
railway company when ten consecutive miles of the grade, bridging, 
and tying of said railroad shall be ready for the iron in said county 
of Wayne, and not sooner; and when another ten miles of said rail- 
road shall be completed as aforesaid in said Wayne county the board 
of supervisors shall deliver to said railroad company another one- 
third of the amount of said one hundred thousand dollars of said 

bonds, and not sooner; and when the whole of the grading, 
17 bridging, and tying of said railroad shall be completed and 

ready for the iron of said railroad in said county of Wayne 
the board of supervisors of said county shall deliver to the said rail- 
road company the remainder of said one hundred thousand dollars 
of bonds, and not sooner. 

ord. That a tax upon all taxable property of said Wayne county 
be annually levied and collected sufficient to pay the interest upon 
said bonds as it becomes due and payable, according to the condi- 
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tions of said bonds; that all the aforesaid propositions as to sub- 
scriptions be voted upon as one question, and all voters of said Wayne 
county who favor the adoption of said propositions shall have written 
or printed on their ballots “ For subscription,” and all voters of said 
county of Wayne who oppose the adoption of said proposition shall 
have written or printed upon their ballots “Against subscription ; ”’ 
and it is further enacted by the board of supervisors of said Wayne 
county, in the State of [llinois, that at the special election heretofore 
ordered to be held, at the usual places of voting in the said county, 
on the 25th day of February, A. D. 1868, the following addi- 
18 tional propositions shall be voted upon as an inducement or 
bonus toward building the Illinois Southeastern railway. 
ist. That the county of Wayne, in the State of Illinois, shall do- 
nate the sum of one hundred thousand dollars to the Illinois South- 
eastern Railway Company. 
2nd. That in payment of such Conation bonds of the said county 
of Wayne be issued, made payable and delivered to the directors of 
the said railway company, and such bonds shall be in any sum not 
less than $100 nor more than $1,000 each, in the discretion of the 
board of supervisors of said Wayne county, and such bonds to bear 
interest from the time of the completion of said [llinois Southeastern 
railway in running order through the said county of Wayne, at the 
rate of seven per cent. per annum, payable half-yearly, in the city of 
New York, on the first days of January and July of each year after 
said interest becomes due, the said bonds to be so drawn as to give 
the said county of Wayne the right to pay them or any of them at 
any time after ten years from the date of issuing the same, but re- 
serving to the said county of Wayne the right of not being 
19 compelled to pay the principal of said bonds until the expi- 
ration of twenty years from the date of issuing the same: 
Provided, That the bonds so donated, issued, and delivered shall not 
mature nor become due and payable, nor any of the interest thereon 
or any part thereof become due or payable, nor shall any liability 
attach to said county of Wayne to pay said bonds or any part of 
them nor any of the interest upon them until said railway shall be 
completed within the whole limits of the line in said Wayne county 
and the cars running thereon, and each of the bonds so delivered 
shall declare upon its face the conditions upon which it becomes due 
and payable. 
3rd. That the faith of the said county of Wayne be pledged for 
the payment of the interest accruing upon said bonds according to 
the condition of the same, and for the ultimate payment of the prin- 
cipal, and that a tax upon all the taxable property of said county of 
Wayne sufficient to pay the interest upon said bonds as it accrues 
be annually levied and collected for the payment of interest. 
That all of said propositions for donation to said Illinois South- 
eastern Railway Company be voted upon as one question, and all 
the voters of said county of Wayne who favor the adoption of 
20 said proposition shall have written or printed upon their bal- 
lots “ Fordonation,” and all voters of said county of Wayne who 
oppose the adoption of said proposition shall have written or printed 
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upon their ballots “ Against donation ;” which election shall he held 

in accordance with the laws governing the general elections in this 

State ; which election will be opened at eight o'clock in the morning 

and will continue open until six o’clock in the afternoon of the 

same day. 

That the line of said railway shall be located and run between 
the southwest corner of section fifteen, township one south, range 
seven east, and a point not more than one and one-half miles east 
of said section fifteen, in said township and range. 

It is hereby expressly agreed and understood that if the company 
or corporation who undertake- to build said road should do enough 
work upon the same to entitle them to receive any of the said bonds 
of Wayne county they shall enter into an obligation with the board 
of supervisors of Wayne county binding themselves in a legal man- 
ner to complete the road through the entire length of Wayne county, 

ready for the cars and rolling stock, within six years from the, 

21 date of the delivery of the first bonds of said county of Wayne 

to them, or on condition that if the road is not completed 
within said time the road- bed, ties, bridges, culverts, rails, and all 
the materials composing said road within the county of Wayne 
shall — completely forfeited and become the sole and exclusive prop- 
erty of the said Wayne county, to be used by the said Wayne county 
thereafter as they, by said board of supervisors, shall think best. 

by order of the county court. 

“e Your oraters would further represent unto your honor that an 

ee” election was had in pursuance of said order on the 25th day of Feb- 

} ruary, A. D. 1868, and at said election all of said propositions were 
submitted as one proposition, as above set forth, received a majority 
of all the votes cast, but not a majority of the legal voters of the 
county, and was declared by the pretended board of supervisors car- 
ried by the majority — votes so cast by the people of said county ; that 
at the December term, 1868, of the same pretended board of super- 
visors of Wayne county, the said Illinois Southeastern Railway Com- 


a 


pany accepted formerly [formally] the proposition of said Wayne | 
county to so subscribe $100,000 to the capital stock of said ) 

22 R. R. Co., and also the proposition to donate $100,000 to said | 
company. | 

Your orators would further represent unto your honor that | 

é; on the 24th day of February, A. D. 1869, the Legislature of the State | 


of Illinois passed an act entitled “An act to amend an act entitled 
An act to incorporate the Illinois Southeastern Railroad Company ;” 
which act, among other things, provided that the Illinois South- 
eastern R. R. Company, in addition to the powers allready conferred, 
shall have such other powers, rights, privileges, and immunities as 
are herein provided for, and all subscriptions to the capital stock or 
donations or gifts to said railway company, whether made by indi- 
viduals, townships, counties, or corporations, shall be and are by this 
act legalized, and the said company is hereby empowered and au- 
‘horized to collect and use the same upon the consideration as 
lonated and subscribed. * x 

And the county courts or board of supervisors of said counties, 
2—614 
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respectively, nay — and issue such bonds, payable to the directors 
of said company or bearer or otherwise, so as to make them nego- 
tiable by delivery, having such time to run and bearing such 


23 rate of interest, not exceeding ten per cent. per annum, pay- | 


able annually or semi-annually, in or out of the State, as may 
be agreed upon by them and the said railroad company and con- 
formable to the terms upon which donations were or may be, 
respectively, voted for in said counties; the interest to be payable 
to bearer according to interest coupons attached to said bonds. 
Said act further provides that whenever said railroad company 
shall so demand the county courts or board of supervisors, as the 
case may be, of said counties, respectively, and the proper authori- 
ties of the several townships shall cause the bonds so provided for, 
with interest coupons attached, to be prepared and executed and 
placed in the hands of a trustee to be agreed upon by the said 
county court or board of supervisors, who shall deliver said bonds 
to said railroad company or its assigns when and as the condition 
upon which said donations were voted for shall be fulfilled, and the 
coupons for all interest past due at the time when said company 
becomes entitled to the said bonds shall be detached and cancelled 
by said trustee and the interest for the current half year or year so 

arranged that said counties shall only pay interest on said 
24 bonds from the date at which said railroad company was 

entitled to receive the same. * * * 

Whereas in section seven of the act to which this is an amend- 
ment it was provided that any bonds in payment.of any donation 
made by counties to said railroad company that each of said bonds 
should deciare upon its face the conditions upon which it should 
become due and where the election notice heretofore issued by the 
proper authorities of any such counties making donations to said 
railroad company, as well as the act to which this is an amendment, 
contains certains conditions required to be performed by said rail- 
road company before the bonds of such counties should become due 
and payable, and which conditions were by such notice, as well as by 
the act to which this isan amendment, required to be inserted in 
the face of such bonds to be issued by such counties : 

Therefore it is further enacted that, upon a full and complete per- 
formance by said company of all the considerations upon which 
said bonds were to become binding obligations of the counties issn- 

ing the same, it shall be the duty of the county court or the 
25 board of supervisors, where such county is under township 

organization, of the respective counties making such dona- 
tions to enter an order upon their records, at a regular or special 
term of their court, directing the clerk of said court to certify, over 
his official seal, upon the back of each of said bonds so issued, in 
language as follows, viz: “All the conditions upon which this bond 
was to become a binding obligation of the county of Wayne have 
been complied with.” ‘That the holders of twenty thousand dollars 
or upwards of the bonds of any vounty or city issued in pursuance 
of this act or the act to which this is an amendment may at any 
time file the same with the auditor of public accounts for registra- 
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tion and for collection and payment of interest and principal, and 
all of the provisions of “An act relating to county and city debts, 
and to provide for the payment thereof by taxation in such counties 
and cities,” approved February 15th, 1865, so far as the same re- 
lates to registration, collection, and payment of interest accord- 
ing to the tenor of said bonds, shall be in force and be applied 
for the benefit of all such bonds so registered ; and whenever the 

proper county or city authorities shall provide for payment 
26 of principal of said bonds the amount annually to be raised 

for that purpose shall be certified by the proper authorities 
of such county or city to the auditor of public accounts, and the pro- 
visions of said act shall apply to the collection and payment of the 
principal of said bonds as so provided by said county or city author- 
ities. Nothing in this section shall be construed to change the rate 
of interest or payment of principal of said bonds as provided on 
their face, or 10 any wise to impair the rights of the holders of said 
bonds to collect either interest or principal in case of any default in 
payment of the same; which act was passed by the Legislature of 
the State of Illinois, was approved by the Governor thereof, and be- 
came a law on the 24th day of February, A. D. 1869. 

Your orators would further represent that at the June term, A. D. 
1869, of the five pretended supervisors of the fifteen town- of Wayne 
county, styling itself the board of supervisors of Wayne county, 

the record showing present Daniel Wingate, chairman ; Oli- 
27 ver Holmes,clerk; L. D. Bennett, sheriff; Coplin McKelney, 

Miles H. Harris, J. B. Borah, L. M. Cisue, members of the 
board of supervisors. 


Attest : OLIVER HOLMES, Clerk. 


It was ordered that C. C. Boggs be appointed an agent to procure 
bonds for the use of Wayne county in making subscription and do- 
nations to said Illinois Southeastern Railway Company in the fol- 
lowing form for the donation bonds, to wit: 


Know all men by these presents that the County of Wayne and 
State of Illinois acknowledges itself to owe and be indebted to the 
Illinois Southeastern Railway Company or bearer in the sum of 
$1,000, which said sum the County of Wayne promises to pay at the 
Bank, in the city of New York, on the — day of , 18—, the 
said county reserving the right to pay this bond at any time after 
five years from the date of its issue, with interest at the rate of seven 
per cent. per annum, payable semi-annually, on the first day of Jan- 
uary and July of each year, upon the presentation and surrender of 

the annexed coupons. ‘This bond is one of a series of bonds 
28 issued by Wayne county to aid in the construction of the Ili- 

nois Southeastern railway, in pursuance of the authority con- 
ferred by an act of the General Assembly of the State of Illinois en- 
titled “An act to incorporate the Illinois Southeastern Railway Com- 
pany,” approved February 25th, 1867,and an act amendatory thereto, 
approved February 24th, 1869, and of an election of the legal voters 
of said Wayne county, Illinois, held on the 25th day of February, 
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1868, under the provisions of said act. This bond is not to become 
a binding obligation upon said county until the following is com- 
plied with, to wit: “That said company shall have completed or 
caused to be completed the whole line of said road within the limits 
of said county, and the cars running upon the same; and for the pay- 
ment of said sum of money and the accruing interest thereon in the 
manner aforesaid, upon the performance of said condition, the faith 
of said county is hereby irrevocably pledged.” 


And subscription bonds to said railway company in the following 
form, to wit: 


“ Know all men by these presents that the County of Wayne, State 
of Illinois, acknowledges itself to owe and be indebted to the 
29 Illinois Southeastern Railway Company or bearer in the sum 
of dollars, which sum the said County of Wayne prom- 
ises to pay at the Bank, in the city of New York, on the — day of 
, A. D. 18—, the said county reserving the right to pay this 
bond at any time after five years from the date of its issue, with in- 
terest at the rate of seven per centum per annum, payable semi-an- 
nually, on the first day- of January and July of each year, on the 
presentation and surrender of the annexed coupons. 
This bond is issued, under and pursuant to orders of the county 
court of Wayne county, for subscription to the capital stock of the 
Illinois Southeastern Railway Company, as authorized by the laws 
of the State of Illinois, and the faith of the County of Wayne is - 
hereby firmly pledged for the payment of said principal and interest 
as aforesaid. 
In testimony whereof the said County of Wayne has exe- 
[seAL.] cuied tis bond by causing the chairman of the board of 
supervisors to subscribe his name hereto and to be counter- 
signed by the clerk of this court,” &e. 
30 Your orator would further represent that the said pretended 
board of supervisors of Wayne county, on or about the 19th 
day of September, A. D. 1869, without any authority of law, made, 
executed, and delivered to Charles A. Beecher, vice-president of a 
company called the Springfield and Illinois Southeastern railway, 
thirty-three thousand dollars of the bonds voted to the Illinois 
Southeastern Railway Company as aforesaid; that on or about the 
19th day of November, A. D. 1869, the said board of supervisors 
made, executed, and delivered to said Charles A. Beecher, vice- 
president of the Springfield and Illinois Southeastern Railway Com- 
pany, another thirty-three thousand six hundred dollars of the 
bonds voted by the voters of Wayne county to the Illinois South- 
| eastern Railway Company, and on the 15th day of January, A. D. 
| 1870, they again delivered thirty-three thousand four hundred dol- 
lars of said bonds to said vice-president of said Springfield and IIli- 


nois Southeastern Railway Company, making in all one hundred | 
thousand dollars, being all of the subscription bonds voted to be ) 
subscribed to the said Illinois Southeastern Railway Com- 


31 pany; and on the €th day of May, A. D. 1870, the said board 
of supervisors made, executed, and delivered to said vice- 
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president or other officers of the Springfield and Illinois Southeastern 
Railway Company one hundred thousand dollars of the bonds voted 
to be donated to the []linois Southeastern Railway Company, mak- 
ing in all two hundred thousand dollars of the bonds of said Wayne 
county donated and subscribed to said Illinois Southeastern Railway 
Company by the vote of the legal voters of said Wayne county, and 
by the law under which said vote was had that the same and all of 
the $200,000 of bonds were so delivered as donation bonds without 
subscribing or receiving any stock of said railroad company. 

Your orators would further represent unto your nonor that the 
law under which the $100,000 of the bonds of Wayne county was 
pretended to be voted — issued provided that said bonds should 
only draw interest after maturity, and they should not mature in 
less than ten years nor more than twenty, at the option of the 

board of supervisors who issued them; but your orators, in 
32 fact, say that the pretended board of supervisors did issue 

donation bonds and deliver them to the said Springfield and 
Illinois Southeastern Railway Company, drawing interest from the 
date thereof, payable semi-annually from date, and that said bonds 
were dated January Ist, 1870, which issue of said bonds was without 
authority of law and void; also that the amendatory law, act to 
amend the charter — Il]. S. E. R. R. Co., dated Feb’y 28th, 1869, is 
unconstitutional and void; that all of the acts and doings of the 
pretended board of supervisors was without authority of law. 

Ist. That there was no competent court to exercise the discretion- 
ary power of submitting any proposition to a vote under the act in- 
corporating the Illinois Southeastern Railway Company or any gen- 
eral law. 

2nd. That the propositions were in violation of the provisions of 
said act of incorporation; that the said act — February 25th, A. D. 
1867, entitled “An act to change the time of electing certain officers 
in acounty therein named ” was unconstitutional and in violation of 
the provisions of the constitution of 1848, article 7, section 6, as fol- 

lows: 
oo The General Assembly shall provide by a general law fora 

township organization, under which any county at any gen- 
eral election shall so determine, and whenever any county adopts 
a township organization so much of this constitution as provides for 
the management of the fiscal concerns of said county by the county 
court may be dispensed with, and the affairs of said county may be 
transacted in such manner as the General Assembly may provide; 
and, in violation of article 3, section 25, says: It — expedient to 
dispense with this. No private or local law which may be passed 
by the General Assembly shall embrace more than one subject, and 
that shall be expressed in the title. 

And, in violation of article 9, section 5, says: The corporate au- 
thorities of counties, townships, school districts, cities, towns, and 
villages may be vested with power to assess and collect taxes for cor- 
porate purposes. 
3rd. That the title of the act did not express the subject-matter, 
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and that the act did embrace more than one subject and was a local 
act, affecting Wayne county alone. 
o4 4th. That no power could be conferred upon the five per- 
sons styled supervisors, pretending to act as the board of super- 
visors for the fifteen towns of said county of Wayne, as it was in 
violation of the provisions of the constitution of the State of Illinois, 
as aforestated ; that all of their acts as such board implying or con- 
fer-ing a discretion- power as a matter of law were null and void. 
5th. That the said board had no power to call a special election, 
as hereintofore stated. 

6th. That it had no power to canvass the votes and declare an 
election had; that the said bonds so issued were null and void for 
want of power pretended to be exercised by the five persons so styled 
supervisors. 

7th. That there was no general or special law whereby discretion- 
ary power vested or could be vested in the said five persons pretend- 
ing to act as the board of supervisors to call a special election as to 
submit any proposition to the legal voters of said Wayne county to 

aid the construction of the [llitois Southeastern railway ; that 
oo the act only authorized counties under township organiza- 

tion, with its duly authorized board of supervisors, to aid by 
donation to the amount not to exceed $100,000 by donation; that 
the submission of the several propositions to be voted on and as one 
was in violation of any authority of Jaw. 

Your orators would further represent that when the vote was 
taken to donate and subscribe aid to said railway no registration of 
the voters of the said Wayne county was had or taken, as required 
by law; that a majority of the voters did not vote; that at the gen- 
eral election prior to the said special election 3,122 votes were cast ; 
that at the special election 1,531 were cast for the proposition and 
801 against; that the said election was void and could coufer no 
power to issue the aforesaid bonds. 

Your orators would further represent unto your honor that the 
law of 1867, heretofore referred to, incorporating the Illinois South- 
eastern Railway Company, gave no power or authority to said county 
to make subscription to the capital stock thereof, nor was there any 

power, except to county courts and duly organized boards of 
36 supervisors, under township organization ; and as fo the said 

railway company was organized and acted solely by authority 
of said special act and not under general laws— 

Your orators aver, as a matter of law, that they had no power or 
authority of law for asking, receiving, or enforcing any subscription 
to said capital stock, nor was any authority or power given to said 
Wayne county for the said five persons called supervisors to make 
such subscription, by virtue of which said bonds so issued by said 
pretended board of supervisors are null and void. 

Your orators would further represent that they are tax-payers and 
owners of the following-described property, to wit: William N. 

Borah, S. E. }, sec. 2, T. 2S., R. 8 east; Samuel Trotter, S. E.S. W., 
sec. 6, T.15., R. 8 east; A. F. Nesbit, lots 46 & 29, town. Mt. Erie ; 
Toliver Simpson, W. 3S. E., sec. 12, T.35S., R. 8 east; J. J. Davis, 
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S. E. 8. E., sec. 2, T.18., R. 7 east; W. B. Heidinger, S. W. S. W., 
sec. 6, T. 1 S., R. 9 east. H. Tompkins is the owner of the S. 38. 
W., sec. 8, T. 1 N., — 8—; all of which parties pay taxes each and 
every year, and each of said parties are [is] also the owners of 
37 a large amount of other real and personal property in said 
Wayne county, Illinois, and are [is] annually taxed to a large 
amount to pay taxes, a portion of which tax is applied semi-annu- 
ally to pay interest on said bonds so issued without authority of law 
by the pretended board of supervisors of Wayne county, Illinois ; 
and that the auditor of the State of Illinois is about to order a levy, 
or has ordered a levy, of a tax of 48 cents per $100 to pay the in- 
terest on said bonds in violation of law and of the rights of your 
orators; that a levy of taxes is now about to be ordered and a levy 
about to be assessed against the property above described and the 
other taxable property of your orators and the other citizens and 
tax-payers of Wayne county for the year 1885, and is now about to 
be collected against said taxable property, with which to pay interest 
upon said bonds; that the authorities of said State of Illinois will 
proceed to collect a tax upon said taxable property to pay said in- 
terest and eventually the principal of the bonds of the said Wayne 
county issued to said railway company as aforesaid ; that the present 
holders of the’ bonds and coupons issued by said Wayne 
38 county are all unknown to your orators, although they have 
made diligent search and inquiry therefor; that they are in- 
formed and believe that said bonds were sold and transferred by the 
said railway company to different persons, and that the same are 
now scattered far and wide over the country, in the hands of divers 
persons, all unknown to your orators. 

Your orators would further represent that the tax to pay said in- 
terest and the principal of said bonds is collected by the township 
and county collectors of Wayne county, and by said township col- 
lectors paid into the hands of the said county collectors, who pays 
the same to the holders of the bonds of said Wayne county; that the 
tax to pay the same is about to be ordered levied by the auditor of 
the State of Illinois, who directs the county clerk to levy the same 
upon all the taxable property in said Wayne county. 

Your orators would therefore pray that Joseph E. Wilson, as county 
clerk; Oliver P. Patterson, as county treasurer of the county of 
Wayne, State of Illinois; C. P. Sweigert, as auditor of the State 

of Illinois; Jacob Gross, as treasurer of the State of Illinois, 
39 or their successors in oflice, and the unknown owners and 

holders of the bonds and coupons issued by the county of 
Wayne and State of Illinois to the Illinois Southeastern Railway 
Company, dated in 1869 and 1870, be made parties defendant to this 
bill of complaint ; that a summons may issue ordering and requiring 
them and each of them to appear on the first day of the next term 
of the circuit court of Wayne county, Illinois, and true and specific 
answers make to each allegation of the complainants’ bill of com- 
plaint, but not under oath, their answers under oath being specially 
waived, and that upon a final hearing of this cause that your honor 
will order, adjudge, and decree that the said bonds purporting to be 
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issued by Wayne county, Illinois, to the Illinois Southeastern Rail- 
way Company for subscription and donation to said railway com- 
pany be declared to be null and void and of no effect as liabilities 
of said county; that said defendants be ordered and directed to 
bring into court all of said bonds and the coupons thereunto be- 
_ longing, and that the same be cancelled by the clerk of this court 
and destroyed ; that your honors will grant a perpetual injunction 
against all of said defendants, forever enjoining and restrain- 
40 ing them from computing, extending, levying, or collecting, or 
attempting to compute, extend, levy, or collect, any tax for the 
purpose of paying or attempting to pay any of the principal or in- 
terest on any of the bonds or coupons issued by Wayne county to 
the Illinois Southeastern Railway Company or bearer and bearing 
date in the years 1869 and 1870, for either donation or subscription 
to said railway company; and that your honors will grant such other 
and further relief in the premises as to equity and good conscience 
may belong. 
Your orators will ever pray, and etc. 
WM. N. BORAH, 
A. F. NESBIT, 
SAMUEL TROTTER, 
TOLIVER SIMPSON, 
J. J. DAVIES, 
W. B. HEIDINBERGER, anp 
H. TOMPKINS, 
Per BELL anp GREEN anp 
H. TOMPKINS, 
Their Attorneys. 
STATE OF ot co | 
Wabash County, 


H. Tompkins, being duly sworn, on oath states that he is one of 

the complainants in the above bill named; that he has 

41 heard said bill read and knows the contents thereof, and that 

the matters and things therein stated are true in substance 

and in fact; that the rights of complainants will be unduly preju- 

diced unless an injunction issue at once, and without notice, to the 

defendants, for the reason that the county clerk of Wayne county is 

about to extend the taxes sought to be enjoined, and will do so be- 
fore notice can be given and a writ of injunction obtained. 


H. TOMPKINS. 
Subscribed and sworn to this 25th day of November, A. D. 1885, 
before me— 
[SEAL. | J. T. BURKETT, Clerk. 
At CuHamBers, November 20th, 1885. 
Let an injunction issue as prayed for in the foregoing bill, upon 
complainants entering into a good and sufficient bond in the sum 
of $25,000, to be approved by the clerk. 
WILLIAM C. JONES, Judee. 
To clerk of circuit court, Wayne county, Illinois. 
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4? Summons. 


STATE OF ILLINOIs, | 
4 ’ » $S 
Wayne County, 


The People of the State of Illinois to the sheriff of said county, 

Greeting : 

We command you that you summon Hon. Charles P. Swigert 
(auditor public accounts of the State of Illinois) and Hon. Jacob 
Gross (treasurer of the State of Illinois), impleaded with Joseph E. 
Wilson (county clerk of Wayne county, Illinois) and Oliver P. Pat- 
terson (county treasurer of Wayne county, Illinois), if they shall be 
found in your county, personally to be and appear before the circuit 
court of said Wayne county on the first day of the next term thereof, 
to be holden at the court-house, at Fairfield, in said Wayne county, 
on the third Monday of March, 1886, to answer unto William N. 
Borah, Samuel Trotter, A. F. Nesbit, Toliver Simpson, J. J. Davies, 
and William B. Heidinberger in their certain bill of complaint for 
injunction to enjoin the payment of the interest on the bonds issued 
by Wayne county, Ills., to the Ills. S. E. R. R. Company and for the 
cancellation of said bonds, filed in said court on the chancery side 
thereof; and have you then and there this writ, with an indorse- 

ment thereon in what manner you shall have executed 
43 the same. 
Witness R. E. Mabry, clerk of our said court, and the seal 
thereof, at Fairfield, this llth day of January, A. D. 1886. 
R. E. MABRY, Clerk. 


STATE OF ILLINOIS, ss 
Sangamon County, j - 
I have duly served the within by reading the same to each within 
named—Hon. Charles P. Swigert, auditor, &c., and Jacob Gross, 
treasurer, &c.—and at the same time delivering to each of them a 
true copy thereof this 27th day of January, 1886. 
A. C. MALONE, Sheriff. 


Filed February 19th, 1886. 


R. E. MABRY, Clerk. 
Sheriff’s fees: 
SEC ae ete $1 50 
are Sarasa 20 
SEEN LES LETTE 8 10 
$1 80 


A. C. MALONE, Sheriff. 
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Summons. 


STATE OF ILLINOIS, |... 
Wayne County, {°° 


The People of the State of Illinois to the sheriff of said county, 

Greeting : 

We command you that you summon Joseph E. Wilson (county 
clerk of Wayne county, of Illinois), and Oliver P. Patterson (county 
treasurer of Wayne county, Illinois), impleaded with Charles P. 
Swigert (auditor of public accounts of the State — Illinois) and 
Hon. Jacob Gross (treasurer of the State of Illinois), if they shall be 
found in your county, personally to be and appear before the circuit 
court of said Wayne county on the first day of the next term thereof, 
to be holden at the court-house, at Fairfield, in said Wayne county, 
on the third Monday of March, 1886, to answer unto William N. 
Borah, Samuel Trotter, A. F. Nesbit, Toliver Simpson, J. J. Davies, 
and William B. Heidinberger in their certain bill of complaint for 
injunction to enjoin the payment of the interest on bonds«ssued by 
Wayne county, Ills., to the Ills. S. E. R. R. Company and for the 

cancellation of said bonds, filed in said court on the chancery 

45 side thereof; and have you then and their [there] this writ, 
with an endorsement thereon in what manner you shall have 

executed the same. 

Witness R. E. Mabry, clerk of our said court, and the 

[sEAL.] seal thereof, at Fairfield, this llth day of January, A. D. 
1886. , 
R. E. MABRY, Clerk. 


STATE OF ILLINOIS, ia 
Wayne County, se 


I have duly served the within by reading the same to the within- 
named Joseph KE. Wilson, county clerk of Wayne county, Illinois, 
and Oliver P. Patterson, county treasurer of Wayne county, Illinois, 
and at the same time delivering to each of them a true copy thereof 
this 3rd day of February, 1886. 


J. B. CARSON, Sheriff. 
J. B. CAMPBELL, Deputy. 
Sheriff’s fees : 
SSE TEE $2 00 
SE A aR a 10 
$2 10 


Filed Feb. 3rd. 
R. E. MABRY, Clerk. 
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46 Injunction Bond. 


Know all men by these presents that we, Wm. N. Borah, —— ——, 
of thecounty of Wayne and State of Illinois, are held and firmly bound 
unto Joseph E. Wilson, Co. cl’k, and O. P. Patterson, Co. treas., of 
Wayne county, llls., and C. P. Swigert, auditor of State, county and 
State aforesaid, in the sum of twenty-five thousand dollars, to be paid 
to the said named parties aforesaid, their executors, administrators, 
or assigns; for which payment, well and truly to be made, we bind 
ourselves, jointly and severally, and our respective heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals and dated this — day of , A. D. 188-. 

Whereas the above bounden Wm. N. Borah has filed his bill of 
complaint in the circuit court of the county of Wayne and State of 
Illinois, against the above-named J. E. Wilson, O. P. Patterson, and 
C. P. Swigert, praying, among other things, for an injunction to re- 
strain; and whereas W. C. Jones, the judge of said court, has allowed 
an injunction for that purpose, according to the prayer of said bill, 

upon the said Wm. N, Borah e¢ al. giving bond and security, 
47 as provided by law and as required by the order of said judge 

granting said injunction: Now, therefore, the condition of the 
above obligation is such that if the above-bounden Wm. N. Borah, 
, their executors, administrators, or any of them, shall and 
do well and truly pay or cause to be paid to the said J. E. Wilson, 
QO. P. Patterson, and C. P. Swigert, his executors, administrators, or 
assigns, twenty-five thousand dollars and all costs and damages as 
shall be awarded against.the said complainant in case the said in- 


junction shall be dissolved, and also -—, then the above obligation 

shall be void ; otherwise to be and remain in full force and virtue. 
William N. Borah. LT. s.| Samuel W. Trotter. TL. S. 
Andrew IF. Nesbit. [u. s.] Toliver Simpson. i 8. 
Jasper J. Davis. LL. s.] William Bb. Heidinger. [L. s. 
Lewis D. Leach. L. D. W. Barkley. i 2 
P. R. King. rt. s.| George A. Ricketts. iL. s. 
Washington N. Geyer. [u. s.] W illiam Saudlin. iL. §. 
Martin M. Wheeler. ft. s.] G. W. Mabery. is s. 
L.. Knols. ib. wi) Levi Wheeler. | L. S.. 
Joseph Fitels. rh. s.] John L. Wagoner. L. 8.] 
John Hubbel. ft. s.| Amos Holman. LL. S. 
Seymour Brown. L. s.}| Oliver P. Tidball. L. 8. 
Peter Banker. L. s.} J. R. Shelton. A s 
T. H. B. King. [1. s.}| Milton Holmes. Ke S.. 
48 Mark Duke. rr, s.| George Molt. |L. S. 
C. Molt. . & C. H. Molt. LS.) 
Christ Blessing. rt. s.| J.T. Smith. L. s.] 
A. R. Johnson. a s. ] Jonathan Attebery. iL. Ss. 
James Padgett. rt. s.| Ezra Banker. IL. S. 
Isaac Ullom. ‘i. s.| Henra Hubble. s. E.] 
J. P. Jordan. rs. g.| W. F. McKelvey. I's. E. 
B. F. Best. : rs. e.| R. Bowman. [s. E.] 
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C. W. Burgess. is. 2.) J.'T.-Pries. [s. E. 
W. C. Ake. fs. E.} W.C. Camp. is. EK. 
J. W. Bradshaw. 's. E.| Samuel Mundy. is. E. 
Andrew Bleakly. is. E.| Davig Berg. is. @ 
Wm. Shannon. s. E.| W.H. Totten. Is. BE. | 
V.R. Price. is. &.} J. W. Leneff. 1S. E. | 
Wm. H. Danbs. s. E.] Eli Holmes. is. &. 
E. M. Borah. 's. E.| HH. H. Moore. a. =. 
A. L. Wall. s. E.}| Samuel 8S. McDonell. S. E. 
W. V. Goodell. fs. E.| Albert Simms. 
Charles III. rs. E.| Wm. Collins. s. E.| 
ad “3 
W. M. Shearer. oi 


Approved and filed March 22nd, 1886. 
R. E. MABRY, 
Circuit Clerk. 


Injunction Writ. 


STATE OF ILLINOIS, } a 
Wayne County, 


49 The People of the State of Illinois to Joseph E. Wilson (Co. 

cl’k Wayne Co., [lls.), Charles P. Swigert (State auditor of 

the State of Illinois), and Hon. Jacob Gross (State treasurer of the 

State of Ills.), and to your successors in office, and to your solic- 

itors, attorneys, agents, and servants, and to each and every of 
them, Greeting : 


Whereas it has been represented to the Hon. William C. Jones, 
one of the judges of the second judicial circuit of the State of Illi- 
nois, on the part of William N. Borah, Samuel Trotter, A. F. Nesbit, 
Toliver Simpson, J. J. Davis, W. B. Heidinberger, and H. Tompkins, 
complainants, in their certain bill of complaint exhibited before said 
judge and filed in the circuit court of the county of Wayne and State 
of Illinois against you, the said Joseph E. Wilson (Co. cl’k), Oliver 
P. Patterson (Co. treas.), Hon. Chas. P. Swigert (State auditor), and 
Hon. Jacob Gross (State treasurer), and your successors in office, to 
be relieved touching the matters therein complained of, in which 
said bill is stated, among other things, that you are combining and 
confederating with others to injure the complainants touching the 

matters set forth in the said bill, and that your actings and 
50 doings in the premises are contrary to equity and good con- 

science; and the said judge having under his hand endorsed 
upon said bill an order that a writ of injunction issue out of said 
- court according to the prayer of said bill, we therefore, in consider- 
ation thereof, and of the particular matters in said bill set forth, do 
strictly command you, the said Joseph E. Wilson (Co. el’k), Oliver 
P. Patterson (Co. treas.), Hon. Chas. P. Swigert (State auditor), and 
Hon. Jacob Gross (State treasurer), and your successors in office, and 
the persons before mentioned, and each and every of vou, that you 
do absolutely desist and refrain from computing, extending, levy- 
ing, collecting, or attempting to compute, extena, levy, or collect, any 
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tax for the purpose of paying or attempting to pay any of the prin- 
cipal or interest on any of the bonds or coupons issued by the county 
of Wayne (State of Illinois) to the Ills. S. Ek. Railroad Co. or bearer, 
and bearing date in the years A. D. 1869 and 1870, for either dona- 
tion or subscription to the said railway company until this honor- 
able court in chancery sitting shall make other order to the contrary. 
Hereof fail not under the penalty of what the law directs. 

To the sheriff of said county to execute and return in due form of 

law. 

51 Witness R. E. Mabry, clerk of the said circuit court, and 
seat.) of the seal thereof, at Fairfield, in said county, this 22nd 
~~ “4 day of March, 1886. 


R. E. MABRY, Clerk. 
Served this writ on the within-named Joseph E. Wilson (Co. clerk) 


and Oliver P. Patterson (county treasurer) by delivering a true copy 
thereof to each of them the 22d day of March, 1886. 


ees: 
ap a CI $2 00 
NN 10 

yc SEM RE tae, RE As $2 10 


JOHN B. CAMPBELL, 
Deputy Sheriff. 
liled Mar. 22d, 1886. 
R. E. MABRY, Clerk. 


The following is the order of the court in this cause: 


Unitep STATES OF AMERICA. 


STATE OF ILLINOIS, |... 
Wayne County, 


In the Circuit Court. March Term, A. D. 1886. 


Pleas before the Honorable Chauncey 8. Couger, one of the three 

+ judges of the second judicial circuit of the State of Illinois and 
presiding judge of the circuit court of Wayne county, in the State 
aforesaid, at a term thereof begun and held at the the court- 

52 house, in the city of Fairfield, in said county, on the fifteenth 
day (being the third Monday) of March, in the year of our 

Lord one thousand eight hundred and eighty-six, and of the In- 
dependence of the said United States the one hundred and tenth. 


Present: Hon. Chauncey 8. Couger, one of the three judges of the 
second judicial circuit of the State of Illinois; Jacob R. Creighton, 
State’s attorney ; Robert E. Mabry, clerk ; Isaac b. Carson, sheriff. 


' 
pa Attest - ROBERT E. MABRY, Clerk. 
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WituraM N. Boran, SAmMueL Trotter, A. F. Nessirt, ) 
Toliver Simpson, J. J. Davis, W. B. Heidinberger, 
and H. Tompkins 


US. » Injunction. 

JosEpH E. Witson, County Clerk; O. P. Parrerson, 

Treasurer ; Charles P. Swigert, Auditor of State, and 
Jacob Gross, State Treasurer. 


53 And now, on this 8th day of the term, by their counsel, 

come Charles P. Swigert, auditor of State; Joseph E. Wilson, 
county clerk, and O. P. Patterson, county treasurer, and file demur- 
rer to complainants’ bill. Jacob Gross, State treasurer, being duly 
called, comes not, but herein makes default. 

And now comes John Ware, one of the respondents herein, under 
the name and style of the unknown holders of the bonds herein, 
and files his petition herein to remove this cause to the circuit court 
of the United States for the southern district of Illinois. 

And now comes the said John Ware and files his bond herein, 
which bond is hereby by the court approved. Thereupon the court 
doth adjudge and order that the petition of the said John Ware for 
the removal of said cause to the United States circuit court for the 
southern district of Illinois be, and the same is hereby, by the court 
granted, and that said cause be removed as prayed by the said John 
Ware to the circuit court of the United States of America for the 
southern district of Illinois, as the law in such cases provides. Or- 
dered further that the clerk of this court do make out and forward 
certified copies of all papers herein, together with a certified copy 
of the order of. this court herein. 


54 Demwurrer. 


STATE OF ILLINOIS, 
Wayne County, 


Wayne Circuit Court, to March Term, 1886. 


Wa. N. Boraun et al. 
18. Chancery. 
J. E. Witson et al. 


And now comes the said defendants, Charles P. Swigert, State 
auditor ; Jos. E. Wilson, county clerk, and O. P. Patterson, county 
treasurer, and says the matters and things as charged in complain- 
ants’ bill, as therein charged and set forth, are not sufficient in law 
for the said complainants to maintain their aforesaid action thereof 
against the said defendants, and he, the said defendant, is not bound 
by law to answer the same; and this he is ready to verify. Where- 
fore he prays judgment. : 

By O. J. BAILEY, His Att’y. 


Filed Mar. 22nd, 1886. 


R. E. MABRY, Clerk. 
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Petition for Removal to U. S. Court. 


STaTE OF ILLINOIS, Wayne County: 
In the Cireuit Court. March Term, A. D. 1886. 


59 Ws. N. Boran et al. ) Bill in Chancery for In- 


_ w wal ; / junction and Relief. 
Josepn E. Wirson, County Clerk, et al. J 


To the honorable presiding judge of said court, in chancery sitting: 

The petition of John Ware, of Waterville, in the State of Maine, 
respectfully shows that he is one of the defendants in said suit, made 
so in said bill under the name and style of unknown holder- of 
bonds and coupons issued by the county of Wayne, in the State of 
Illinois, to the Illinois Southeastern Railway Company, donated in 
1869 and 1870; that he so owns and holds numbers 21, 93, 94, and 
97, of one thousand dollars each, all dated May 6th, 1870, due Janu- 
ary 1st, 1890, and also bond number 393, dated January 20th, 1870, 
and pavable July Ist, 1889, for one hundred dollars of said bonds ; 
that complainants acts [ask] in said bill of complaint in this suit a 
decree permanently enjoining the payment of said bonds, with others 
of the same issue, and the coupons for interest thereon, declaring 
the same to be null and void and of no effect as liabilities of said 
county of Wayne, and ordering them brought into court to be can- 
eelled ; that the amount in dispute in this suit, therefore, be- 
56 tween this petitioner and the said complainants exceeds the 

sum of five hundred dollars, exclusive of costs. 

Your petitioner further shows that the purpose of said suit is to 
so annul said said bonds and coupons and enjoin their payment be- 
cause of certain alieged supposed irregularities in the voting and 
issuing of the same, which purpose will more fully and at large ap- 
pear by a reference to said bill of complaint therein, which is hereby 
made; that the said complainants in said suit are and at the time 
of the bringing thereof were citizens of the State of Illinois, while 
your petitioner is and was at the time of the bringing of this suit a 
citizen of the State of Maine; that in the said suit there is a contro- 
versy between the said complainants and your petitioner concerning 
the validity of petitioner’s said bondsand coupons and concerning the 
method of collecting the payment of the sum [same] by and through 
taxation, which will more fully and at large appear by said refer- 

ence to the claims set up in said bill, which claims are denied 
57 in to [toto] by this petitioner, which said controversy can be 

fully determined as between the complainants and your peti- 
tioners without the presence of other defendants in said suit. 

Your petitioner further shows that this cause has not yet been 
tried, but is pending for trial at said March term of said circuit court 
of Wayne county, at which said cause could first be tried, being the 
time to which the same was commenced ; that your petitioner de- 
sires to remove this suit, before the trial thereof, into the next circuit 
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court of the United States to be held in the southern district of the 
State of Illinois, in the seventh circuit, in pursuance of the provis- 
ions of law as contained in the act of Congress approved March 
3rd, 1875, entitled “An act to determine the jurisdiction of circuit 
courts of the United States, and to regulate the removal of cases 
from State courts, and for other purposes.” 

And your petitioner further shows that he is ready and willing to 
give and herewith offers and files a bond, with good and sufficient 
security, for his entering in the next circuit court of the United 

States to be held in said southern district of I]linois, on the 
58 first day of the next session thereof, a copy of the records in 

this suit and for paying all costs that may be awarded by the 
said circuit court of the United States if it shall hold that this suit 
was wrongfully or improperly removed thereto, and for doing all 
things required by him in this connection under the provisions of 
said act of Congress, which said bond is executed by your petitioner 
as principal and Geo. M. Brinkerhoff, of Springfield, Illinois, as 
surety, and is in the penal sum of five hundred dollars. 

Your petitioner therefore prays that said bond be accepted as 
good and sufficient security, and that this suit be removed into the 
next circuit court of the United States to be held in the said south- 
ern district of Illinois, in said 7th circuit, pursuant to the statute of 
the United States in such cases made and provided, and that no 
further proceedings be had therein in this court. 

JOHN WARE. 
STATE OF ILLINOIS, } 
Peoria County, 


Oliver J. Bailey, being first sworn according to law, on his oath 

states, first, that he is acquainted with the handwriting of John 

Ware, whose signature appears to the foregoing petition ; that 

59 the same is the genuine signature of said Ware; and, second, 

that he is acquainted with the contents of said petition, and 

that the statements therein (excepting such as are made on informa- 

tion and belief) are true, as affiant has reason to know, and he be- 

lieves that all the allegations or statements in said petition, whether 

made on information and belief or otherwise, to be true as stated and 
alleged ; and further affiant saith not. 

OLIVER J. BAILEY. 


Subscribed and sworn to before me, at Peoria, Illinois, this 18th 
day of March, A. D. 1886. 
[SEAL. } SAMUEL C. GALLUP, 


Notary Public. 
Filed March 22d, 1886. 
R. E. MABRY, Clerk. 


And now comes John Ware, by his attorney, and files the follow- 
ing bond, viz: 


Know all men by these presents that we, John Ware, of Water- 
ville, Maine, as principal, and Geo. M. Brinkerhoff, of Springfield, 
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Illinois, as surety, are held and firmly bound to William N. Borah, 
Samuel Trotter, A. F. Nesbit, Toliver Simpson, J. J. Davis, and W. 
B. Heidinberger, their heirs, administrators, and assigns, in 
60 the penal sum of five hundred dollars, good and lawful money 
of the United States ; for the payment of which, well and truly 
to be made, we hereby bind ourselves, our heirs, executors, and ad- 
ministrators, jointly, severally, and firmly, by these presents. 
Witness our hands and seals this 15th day of March, A. D. 1886. 
The condition of the above obligation is such that whereas, on the 
petition of John Ware, filed in the circuit court of Wayne county, 
State of Illinois, in the chancery case of Wm. N. Borah et al. vs. 
Joseph E. Wilson, county clerk, et al.,commenced to the March term, 
A. D. 1886, thereof, wherein the above-named parties are complain- 
ants and said Ware is defendant as “ unknown holder,” &c., pursu- 
ant to the act of Congress of March 3d, 1875, entitled “An act to de- 
termine the jurisdiction of circuit courts of the United States, to 
regulate the removal of causes from State courts, and for other pur- 
poses,” said State circuit court has ordered the removal of said cause, 
pending therein, to the next circuit court of the United States in the 
southern district of Illinois: - 
Now, therefore, if said Ware shall enter in the next circuit 
61 court of the United States to be held in said southern district 
of Illinois, on the first day of the next session thereof, a copy 
of the record of said suit, and shall pay all the costs that may be 
awarded by the said circuit court of the United States against him 
if it shall hold that this said suit, was wrongfully and improperly 
removed thereto, and shall do all things required by him in said 
connection under the provisions of said act of Congress, then this 
obligation to be void ; otherwise to remain in full force and effect. 


JOHN WARE. SEAL. 
GEO. M. BRINKERHOFF. [segat. 
R. D. ADAMS. SEAL. 


Strate oF ILirnots, | .. 
Peoria County, jf 


Oliver J. Bailey, being first sworn according to law, on his oath 
doth depose and say that he is acquainted with the handwriting of 
both John Ware and Geo. M. Brinkerhoff, and that the signatures 
appearing to the foregoing removal bond are the genuine signatures 
of said John Ware and George M. Brinkerhoff; and further affiant 


saith not. 
OLIVER J. BAILEY. 


a Subseribed and sworn to before me, at Peoria, Illinois, 
[SEAL] this 18th day of March, A. D. 1886. 
SAMUEL C. GALLUP, 
Notary Public. 


Filed Mar. 22nd, 1886. 
R. E. MABRY, Clerk. 
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62 STATE OF ILLINOIS, | 
Wayne County, jf 


I, Robert E. Mabry, clerk of the circuit court in and for the county 
of Wayne and State of Illinois, do hereby certify that the above and 
foregoing contains a true, complete, and perfect copy of all the papers 
filed in our court in case of William N. Borah et al. vs. Joseph E. 
Wilson (Co. cl’k) et al. (injunction), together with a true, perfect, and 
complete copy of the order of the court in said cause. 

In testimony whereof I hereunto set my hand and affix 
[x.s.] the seal of said court, at Fairfield, Illinois, this May 12th, 
A. D. 1886. | 
| ROBERT E. MABRY, Clerk. 


(Endorsed:) Filed June 7th, 1886. J. A. Jones, clerk. 


And afterwards, to wit, on the 24th day of June, A. D. 1886, came 
the complainants, by their solicitors, and filed in said clerk’s office 
their petition for renewal of injunction in said cause; which said 
petition is in the words and figures following, to wit: 


88 - 


63 Circuit Court United States, Southern District of L[llinois, ss. 
June Term, 1886. 


US. Bonds Issued by the County of 
JosEPpH E. WILson et al. Wayne. f 


Now comes Wm. N. Borah, Samuel Trotter, A. F. Nesbit, Toliver 
Simpson, J. J. Davis, Wm. B. Heidenger, by their attorneys, H. 
Tompkins, Bell & Greene, and represents to the court that the said 
cause was instituted in Wayne county circuit court; that an injunc- 
tion was granted in the above-entitled cause by Hon. Wm. C. Jones, 
one of the circuit judges of the State of Illinois, as prayed by com- 
plainants in their said bill, on condition that they give a bond in 
the sum of $25,000, to be approved by the clerk of the Wayne 
county circuit court; that the said bond was so given and duly ap- 
proved and filed in said cause. When the samecame on to be heard 
at the March term of the circuit court of Wayne county, State of 
Illinois, 1886, certain defendants intervened, and on petition the 

cause was removed to this court; that prior to the removal 
64 the said writ was duly served on Joseph E. Wilson, county 

clerk, and O- P. Patterson, county treasurer and collector, but 
not on the State auditor nor State treasurer; that the record in said 
cause is now filed in this court. Whereupon your orator prays that 
the said injunction be renewed, and that the said writ of injunction 
may issue and be served, as prayed in the bill of complaint, on the 
said defendants, Chas. P. Swigert, State auditor, and J. Gross, State 
treasurer of the State of Illinois. 

H. THOMPKINS, BELL anp GREEN, 
Compl'ts’ Ait’ys & Sol’s. 


(Endorsed :) Filed June 24th, 1886. J. A. Jones, clerk. 


WitiraM N. Bora et +4 for an Injunction and — Cancel 
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And afterwards, to wit, on Thursday, the 24th day of June, at the 
June term of said court, in the year last aforesaid, the following 
further proceedings were had and entered of record in said cause, 
to wit: 

Wa. N. Borau et al. \ 
v8. In Chancery. 
JosePpH E. WIitson et al. 


And now, on this 24th day of June, [886, come the complainants, 
by their counsel, and on their motion leave is given them to amend 
their bill, and the amendment is filed. 


65 And afterwards, to wit,on July 24th, A. D. 1886, came said 

complainants, by their solicitors, and filed in said clerk’s office 
their amended bill of complaint herein ; which suid amended bill is 
in the words and figures following, to wit: 


Circuit Court of Wayne County, Illinois. March Term, 1886. 


WitiiaAM N. Boran, SamMuev’ Trorrer, A. ) 
F. Nisbet, Toliver Simpson, J. J. Davis, 


and W. b. Heidinger Bill for Injunetion and 

v8. to Cancel Bonds Is- 

Jogz E. Wiison, County Clerk; O. P. Pat- { sued by the County 
terson, County Collector and Treasurer ; of Wayne. 


Chas. P.Sweigert, AuditorState of Illinois, 
and J. Gross, Treasurer State of Illinois. | 


To the honorable judge of the circuit court of the 

second judicial district, State of Illinois, in 

chancery sitting, in and for the county of 

Wayne: 

Your orators, William N. Borah,Samuel Trotter, 
A. F. Nisbet, Toliver Simpson, J. e Davis, W. B. 
Heidinger, and H. Tompkins, would respectfully 
represent unto your honor that they are owners 
of real estate and tax-payers in the county of | County of Wayne adopt. 

Wayne and State of Illinois, and that they Sune’ isu? with Aftess 
66 bring this suit for themselves and in behalf °"™ 
of all other tax-payers,and represent “that 

the county of Wayne, under provisions of the con- 
stitution of the State of Illinois of 1848, adopted 
township organization as the mode of government 
for the said county, and entered fully upon the 
same at the June term of 1860;” that the pro- 
visions of the constitution is [are] as follows: Ar- 
ticle 7, section 6, as follows 

The General Assembly shall provide by a Article 7, section 6. 
general law for a township organization, under 
which any county may organize wherever a ma- 
jority of the legal voters — the county at a gen- 


Township organization 
by general law. 


General law for town- 
ship organization. 
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eral election shall so determine; and whenever 
any county shall adopt a township organization 
so much of this constitution as provides for the 
management of the fiscal concerns of the said 
county by the county court may be dispensed 
with, and the affairs of the county may be trans- 
acted in such manner as the General Assembly 
shall provide. 

That the Legislature of the State of Illinois 
did enact a general law to adopt township organ- 
ization Feb. 16th, 1851, provided as follows : 

SEcTION 1.“ Thatatany general election that may 
be holden in the several counties in this State the 
qualified voters in any county may vote for or 
against township organization in such county.” 

Section 5. “ Provided that the county board at 
its next session appoint three com missioners, resi- 
dents of the county, to divide the county into 
—_ "> 

Section. 6. The commissioners so appointed 
shall proceed to divide such county into towns, 
making them conform to the townships accord- 
ing to Government surveys. Fractional town- 
ships may be attached to adjoining towns where 

the number of the inhabitants or theamount 
67 thereof shall not be sufficient for a separate 

town. Where a township shall have too 
few inhabitants for a separate organization, then 
such township may be added to some adjoining 
town or divided between two or more towns 
for the time being, and when a creek or river so 
divides a township that it is inconvenient for 
transacting town business, then such creek or 
river may be made the town boundary, and the 
fraction so formed may be disposed of as other 
fractional townships. 

Section 7. Towns shall be named in accordance 
with the express wish of the inhabitants of the 
town, and if there shall not be a degree of una- 
nimity as to the name the commissioners may 
designate the name: Provided, That the county 
board shall have power to change the name of 
any town in their respective counties upon a pe- 
tition of a majority of the voters of said town: 
And provided further, That no two towns in the 
State or county shall have the same name. 

That the county court did appoint commission- 
ers, who proceeded to divide the county into 15 
towns, as shown by the following report: 
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Report of Commissioners. 
March Term, 1860. 


To the honorable county court of Wayne county, 

Illinois: 

The undersigned, who was [were] appointed at 
the last December term of said court, commis- 
sioned to lay off said county of Wayne into towns 
preparatory to organizing said county under the 
township organization law, would respectfully re- 
port that they have laid off said county into towns, 
with names as follows, viz: 

Arringvon, Barnhill, Bedford, Big Mound, Brush 
Creek, Elm River, Four Mile, Hickory Hill, In- 
dian Prairie, Jasper, Lamard, Leech, Massilon, 
Mount Erie, and Zif, with boundary as shown 
by Exhibit A, hereto attached, which is made a 

part of this bill. 
68 That sec. 21 provides a manner how the 
said government might be discontinued and 
return had toa county board, consisting of a county 
judge and two associates, as follows: 

Upon the petition of at least one-fifth of the 
legal voters of any county having adopted town- 
ship organization, to be ascertained by the vote 
cast at the last preceding Presidential election, 
the county board shall cause to be submitted to 
the voters of such county at the next general elec- 
tion the question of continuance of township 
organization, to be voted on by ballot, written or 
printed, or partly written and partly printed, for 
the continuance of township organization or 
against the continuance of township organiza- 
tion; notice to be given and the votes to be can- 
vassed and returns made in like manner as in this 
act provided in. reference to a vote on the adoption 
of township organization. 

Your orators further represent that the man- 
agement of the fiscal concerns of the county, as 
adopted, has never been changed by any vote of 
the voters of Wayne county or by provision of 
any general law regulating township organiza- 
tion. 

That the division of the county into fifteen 
towns, as made, reported, and adopted by the 
county court on the Ist day of March, 1860, has 
remained the same to this date. 

Your orators further represent that the Legis- 
lature of the State of I]linois passed an act entitled 
An act to incorporate the Ills. Southeastern KR. R. 
Co., which was approved by the Governor on the 


AL., &C. 29 


Wayne county organ- 
ized under township 
organization. 


Names. 


Provisions how to abol- 
ish township organiza- 
tion. 


County of Wayne never 
changed her torm of gov- 
erument. 


Incorporation of the 
Il. S. E. R. R. Co.,with its 
provisions. 
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25th of Feb., 1867, and by which act, among 
other things, it provided that the said company 
shall have power to unite its road with any other 
road now constructed or which may hereafter be 
constructed. * * * 
Sec. 7. That the Co. court or board of su- 
69 pervisors, where such county has adopted 
township organization, of any county into 
or through which this road or its branches may 
pass is hereby authorized and fully empowered to 
donate to said company, as a bonus or induce- 
ment towards building of said railroad or its 
branches, any sum not exceeding one hundred 
thousand dollars, and may order the clerk of the 
county court or board of supervisors of said 
county to issue bonds of the county to the amount 
donated, and such clerk of the court or board of 
supervisors, as the case may be, of such county 
shall countersign and deliver said bonds so issued 
to the president and directors of said railroad Co., 
which said bonds may bear any rate of interest 
not to exceed ten per cent. per annum, payable 
at maturity of the * * * bonds, as here- 
after expressed, and yearly thereafter: Provided, 
That no donation by the county court or board 
of supervisors of any such county shall be of a 
greater sum than fifty thousand dollars until after 
the question of such larger donation shall have 
been submitted to the legal voters of such county 
at an election to be called, conducted, returns 
made, canvassed, and published in the usual man- 
ner of calling, conducting, making returns, can- 
vassing, and publishing special coynty elections, 
at which election each voter shall vote a ticket 
upon which is written or printed the words, “ For 
donation ” or “Against donation;” and if a ma- 
jority of the ballots cast at such an election be in 
favor of donation it shall be the duty of the county 
court or board of supervisors of such county so 
voting to donate some amount, not less than fifty 
thousand dollars nor more than one hundred thou- 
sand dollars, to said company, and. to order the 
issuing of bonds of the county, as hereinbefore 
provided, for the amount so donated, which bonds 
shall be made payable to the directors of said 
company and may bein any denomination of not 
less than one hundred nor more than one 
70 thousand dollars each, at the discretion of 
the said county court so issuing the same: 
Provided, That the bonds of any county so do- 
nated and issued shall not mature nor become 


A 
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due or payable nor any of the interest accruing 
thereon or upon any part thereof until the said 
company shall have completed so much of the 
line of said road or its branches as may be 
within the county so donating, or when some 
certain specified section or part of the said 
road shall have been finished as may be 
agreed upon between this company and the county 
court or board of supervisors of the county mak- 
ing the donation, and each of said bonds shall 
declare upon its face the conditions upon which 
it is to become due. It was further provided by 
said act that said railroad should be divided 
into sections of not less than five miles each, and 
that it should organize under the provisions of 
section four of said act within one year from and 
after its passage, and should commence the con- 
struction of said railroad in good faith within three 
years, and should complete the same within 
twenty years; which act was approved and went 
into force Feb. 25th, 1867. 

Your orators would further represent that the 
said railroad company did duly organize under 
the said act and became a body corporate, but 
without any stock sabeeripton being paid or 
assessed. 

That five persons claiming to be the board of 
supervisors of said county of Wayne, claiming 
to represent the fifteen towns of said county, and 
claiming to act under the act of the Legislature 
of the State of Illinois approved by the Governor 
of the State Feb. 28th, 1867, entitled “ An act 
to change the time of electing certain officers in 
a county therein named,” as follows: 

SecTION 1. Be it enacted by the people of the 

State of Illinois, represented in the General 
71 Assembly, That the board of supervisors 

in Wayne county shall consist of five per- 
sons, to be eleeted in the following manner, to wit: 
The townships of Four Mile, Hickory Hill, and 
Arrington shall constitute the first electoral dis- 
trict of said county, and shall be entitled to one 
member of said board. The townships of Big 
Mound, Lamard, Jasper, and Barnhill shall con- 
stitute the second electoral district of said county 
and be entitled to two members of said court 
[board]. The townships of Leech, Massilon, Mt. 
Erie, and Elm River shall constitute the third 
electoral district in said county and be entitled to 
one member of said board. The remainder of said 
Wayne county shall constitute the fourth electoral 


” 
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ized. 


Pretended board of su- 
pervisors created by spe- 
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district, and shall be entitled to one member of 
said board. 

Section 2. There shall be elected on the first 
Tuesday in April, one thousand eight hundred and 
sixty-seven, and every four years thereafter,in each 
of said electoral districts, one member of the board 
of supervisors of said Wayne county, who shall 
each hold their office for the term of four years, or 
until their successors are elected and qualified, ex- 
cept in the second district of said county, which 
shall elect two members of said board, as provided 
in section one of this act, who shall hold their office 
for the said term of four years, and until their suc- 
cessors are elected and qualified. 

Srction 3. Said board, so composed, shall, at 
their first meeting, organize by electing one of their 
number chairman for the term of four years, who 
shall be allowed to vote upon all 4 uestions as other 
members of said board; and said board, when soor- 
ganized, shall do and perform all duties enjoined 
upon the board of supervisors, acting under the 
general township organization laws of this State, 
and shall have all the powers and privileges of 

boards of supervisors acting under such gen- 
72 eral township organization laws, and any 

three of said board shall constitutea quorum 
for the transaction of any business. 

Section 4. The members of said board shall 
each receive such compensation per diem as they 
may fix, not to exceed four dollars per day for each 
day in which said members shall be engaged to 
[in] attending said court. 

Section 7. All duties not herein provided for 
to be done and performed by virtue of the town- 
ship organization laws of this State by the super- 
visors of towns of the different towns shall be done 
and performed in said county by a justice of the 
peace in such town, who shall be selected by the 
town clerk, town assessor, and town collector for 
that purpose each year,as soon as practicable after 
the election of town officers in such towns; and 
said town clerk, assessor, and collector shall have 
the power to fill the vacancy occasioned by death, 
resignation, or refusal to serve of said justice of 
the peace. Such justice of the peace so appointed 
shall hold such appointment for the term of one 
year and until his successor shall be appointed 
and his appointment shall be entered of record by 
the town clerk, and heshall receive the same com- 
pensation provided by law for the supervisors for 
like services; but nothing in this act shall be 
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construed to change or in any manner affect the 
place or manner of voting, as now established by 
law, in the different precincts in said county. 

Section 8. This act shall be deemed and taken 
as a public act and be in force from and after its 
passage. 

And your orators represent that the five per- 
sons under the said act assumed their office as dis- 
trict supervisors at the June term, 1867, without 
any order or notice of a change in the government 
of the fiscal affairs of the county of Wayne and 
without there being any record in recordsof Wayne 
county of a call for an election, or of an election, 
or of there [their] being elected, and retained the 
same until June, 1872; that, by a general expres- 
sion and demand of the people in opposition to 
the usurpation of the fiseal affairs of the county 
by the said five persons, the Legislature did, on 
the 12th of April, 1871, repeal the said act creat- 
ing said district supervisors, and enacted that act 
reducing township organization into one act be re- 
enacted; that during their said usurpation the 
said district supervisors under the said act did, on 
the 18th day of January, 1868, while the county was 
under township organization with fifteen towns, 
as had before been divided, submit to the voters 
of said county the proposition, claiming to be 

under section seven of said act, for the in- 
73 corporation of the Illinois Southeastern 

Railroad Co., as heretofore set out—several 
propositions, as follows, to be voted upon by the 
legal voters of the county of Wayue as one propo- 
sition : 


(A true copy.) 
Called Session. January, A. D. 1868. 


STATE OF ILLINOIS, | 
, + P 88s a 
Wayne County, | 


Board of Supervisors, Call- Session. January 
Term, A. D. 1868. 


On Saturday, the 18th day of January, A. D. 
1868, being the 18th day of January, 1868. Pres- 
ent: David Wingate, chairman; Oliver Holmes, 
clerk ; Daniel Haines, sheriff; Levi M. Cisne, 
Miles Harris, Jacob B. Borah, and Copeland Me- 
Kelvy. 
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Be it remembered that on Saturday, the 18th 
day of January, 1868, the same being as vet one 
of the days of the aforesaid meeting of said board 
of supervisors, the following, among other, pro- 
ceedings was [were] had and entered of record on 
said board in words and figures following, to wit: 


Qn motion, it is ordered that the notice filed 
in the clerk’s office by Miles Harris and Jacob B. 
Borah fora call- meeting of the aforesaid board be 
entered of record, and js as follows, and was filed 
in the clerk’s office Jan. 13th, 1868 : 


To Daniel Wingate, Levi Cisne, and Copeland 
McKelvy, supervisors of Wayne county, Ili- 
noils: 

GENTLEMEN: There will be a special meeting of 
the board of supervisors of Wayne county, Illi- 
nois, convened at Fairfield, in said county, on 
Saturday, the 18th day of January, A. D. 1868, for 
the purpose of ordering an election for submitting 
to the people of Wayne county the question of 
donating and subscribing county bonds to aid in 
the construction of a railroad through Wayne 
county, and such other purposes and business as 
the said court may see proper to transact. 

Witness our hands and seals this 15th day of 
January, 1868. 

JACOB B. BORAH. — [skat. 
MILES H. HARRIS. a 


74 On motion of Levi M. Cisne, it is ordered 

by the board of supervisors of Wayne 
county, in the State of Illinois, that a special elec- 
tion shall be held at the usual places of voting in 
the said county of Wayne, on the 25th day of Feb- 
ruary, A. D. 1868, upon the following propositions, 
to wit: 

1. That the county of Wayne subscribe the 
sum of one hundred thousand dollars to the capi- 
tal stock of the Illinois Southeastern Railway 
Company. 

2. That in payment for such subscription to 
the capital stock of said company bonds of the 
said county of Wayne be issued to said railway 
company, one-half of the amount to be in bonds 
of the denomination of one hundred dollars each, 
and the other half of the said bonds to be in the 
denomination of not less than five hundred dol- 
lars nor more than one thousand dollars each, said 
bonds to bear interest at the rate of seven per cent. 


ws el a ~~ oe 


per annum from the date of their delivery to the 
said railway company, payable half-yearly in the 
city of New York, on the first days of January 
and July of each year, said bonds to be so drawn 
that the county of Wayne may pay them at any 
time after five years from the date of issuing the 
same, but the said county of Wayne shall not be 
compelled to pay the principal of any of said 
bonds until after the expiration of twenty years 
from the date of issuing the same, and that the 
faith of the county of Wayne be pledged for the 
payment of the interest accruing upon said bonds 
and for the ultimate payment of the principal : 

Provided that the said bonds so issued shall be 
delivered to the said railway company and be- 
come binding upon the county of Wayne in the 
following manner, to wit : 

The board of supervisors of Wayne county shall 

deliver one-third of the amount of said one 
79 hundred thousand of bonds to the said rail- 

way company when ten consecutive miles 
of the grade, bridging, and tying of said railroad 
shall be ready for the iron in said county of 
Wayne, and not sooner; and when another ten 
miles of said railroad shall be completed as afore- 
said in said county the board of supervisors shall 
deliver to said railway company another one-third 
of the amount of said one hundred thousand dol- 
lars of bonds, and not sooner; and when the whole 
of the grading, bridging, and tying of said rail- 
road shall be completed and ready for the iron of 
said railroad in the said county of Wayne the 
board of supervisors of said county shall deliver 
to the said railway company the remainder of said 
one hundred thousand dollars of bonds, and not 
sooner. 

3. That a tax upon all the taxable property of 
said Wayne county be annually levied and col- 
lected sufficient to pay the interest upon said bonds 
as it becomes due and payable, according to the 
conditions of said bonds. 

That all the aforesaid propositions as to sub- - 
scriptions be voted upon as one question, and all 
voters of said Wayne county who favor the adop- 
tion of said propositions shall have written or 
printed on their ballots “ For subscription,” and 
all voters of said county of Wayne who oppose the 
adoption of said proposition shall have written or 
printed on their ballots “Against subscription.” 

And be it further enacted by the board of super- 
visors of said Wayne county, in the State of I[lli- 
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nois, that at the special election heretofore ordered 
to be held, at the usual place of voting in the said 
county, on the 25th day of February, A. D. 1868, 
the following additional propositions shall be 
voted upon as an inducement or bonus toward 
building the Illinois Southeastern railway : 
1. That the county of Wayne, in the State 
76 of Illinois, shall donate the sum of one 
hundred thousand dollars to the Illinois 
Southeastern Railway Company. 

2. That in payment of such Conation bonds of 
the said county of Wayne be issued, made payable 
and delivered to the directors of the said railway 
company, and such bonds shall be in any sum 
not less than $100 each, in the discretion of the 
board of supervisors of said county of Wayne; 
such bonds to bear interest from the time of the 
completion of said [Illinois Southeastern railway 
in running order through the said county of 
Wayne, at the rate of seven per cent. per annum, 
payable half-yearly, in the city of New York, on 
the first days of January and July of each year 
after said interest becomes due, the said bonds to 
be so drawn as to give the said county of Wayne 
the right to pay them or any of them at any time 
after ten years from the date of issuing the same, 
but reserving to the said county of Wayne the 
right of not being compelled to pay the principal 
of said bonds until the expiration of twenty years 
after the date of issuing the same: Provided, That 
the bonds so donated, issued, and delivered shall 
not mature nor become due and payable, nor any 
of the interest thereon or any part thereof become 
due or payable, nor shall any liability attach to 
said county of Wayne to pay said bonds or any 
part of them nor any of the interest upon them 
until said railway shall be completed within the 
whole limits of the line in said Wayne county and 
the cars running thereon, and each of the bonds 
so donated shall declare upon its face the condi- 
tions upon which it becomes due and payable. 

3. That the faith of the said county of Wayne 
be pledged for the payment of the interest accru- 
ing upon said bonds according to the conditions 
of the same, and for the ultimate payment of the 

principal, and that a tax upon all the tax- 
77 able property in said county of Wayne suf- 
ficient to pay the interest upon said bonds 
as it accrues be annually levied and collected for 
the payment of interest. 
That all of said propositions for donation to said 


Illinois Southeastern Railway Company be voted 
upon as one question, and all the voters of said 
county of Wayne who favor the adoption of said 
proposition shall have written or printed upon 
their ballots “ For donation,” and all voters of said 
county of Wayne who oppose the adoption of said 
proposition shall have written or printed upon 
ballots “ Against donation ;” which election shall 
be held in accordance with the laws governing the 
general elections in this State; which election will 
be opened at eight o’clock in the morning and will 
continue open until six o’clock in the afternoon 
of the same day. 

That the line of said railway shall be located 
and run between the southwest corner of section 
fifteen, township one south, range seven east, and 
a point not more than one and one-half miles 
east of said southwest corner of said section fifteen, 
in said township and range. 

It is hereby expressly agreed and understood 
that if the company or corporation who undertake 
to build said road should do enough work upon 
the same to entitle them to receive any of the said 
bonds of Wayne county they shall enter into an 
obligation with the board of supervisors of Wayne 
county binding themselves in a legal manner to 
complete the road through the entire length of 
Wayne county, ready for the cars and rolling stock, 
within six years from the date of the delivery of 
the first bonds of said county of Wayne to them, 
or on condition that if the road is not completed 
within said time that the road-bed, ties, bridges, 
culverts, rails, and all the material composing 

said road within the county of Wayne 
78 shall be completely forfeited and become 

the sole and exclusive property of the said 
Wayne county, to be used by the said Wayne 
county thereafter as they, by said board of super- 
visors, shall think best. By order of the county 
court. 

Your oraters would further represent unto your 
honor that an election was had in pursuance of 
said order on the 25th day of February, A. D. 
1868, and at said election all of said propositions 
were submitted as one proposition, as above set 
forth, received a majority of all the votes cast, but 
not a majority of the legal voters of the county, 
and was declared by the pretended board of super- 
visors so carried by the majority — votes so cast of 
the people of said county; that at the December 
term, 1868, of the said pretended board of super- 
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visors of Wayne county the said Illinois South- 
eastern Railroad Company accepted formally the 
proposition of said Wayne county to so subscribe 
$100,000 to the capital stock of said railroad Co., 
and also the proposition to donate $100,000 to said 
company. 

Your orators would further represent unto your 
honor that on the 24th day of February, A. D. 
1869, by the Legislature of the State of Illinois 
passed an act entitled An act to amend an act 
entitled An act to incorporate the I]linois South- 
eastern Railroad Company; which act, among 
other things, provided that the Illinois South- 
eastern Railroad Company, in addition to the 
powers already conferred, shall have such other 
powers, rights, privileges, and immunities as are 
herein provided for, and all subscriptions to the 
capital stock or donations or gifts to said railway 
convpany, whether made by individuals, town- 
ships, counties, or corporations, shall be and are 
by this act legalized, and the said company is 
hereby empowered and authorized to collect and 
use the same upon the consideration as donated 

and subscribed. * * * 
79 And the county courts or board of super- 

visors of said counties, respectively, may 
make and issue such bonds, payable to the di- 
rectors of said company or bearer or otherwise, 
so as to make them negotiable by delivery, having 
such time to run and bearing such rate of interest, 
not exceeding ten per cent. per annum, payable 
annually or semi-annually, in or out of the State, 
as may be agreed upon by them and the said rail- 
road company and conformable to the terms upon 
which said donations were or may be, respect- 
ively, voted for in said counties; the interest to 
be payable to bearer according to interest cou- 
pons attached to said bonds. Said act further pro- 
vides that whenever said railroad company shall 
so demand the county courts or board of super- 
visors, as the case may be, of said counties, re- 
spectively, and the proper authorities of the sev- 
eral townships shall cause the bonds so provided 
for, with interest coupons attached, to be pre- 
pared and executed and placed in the hands of a 
trustee to be agreed upon by said county court or 
board of supervisors, who shall deliver said bonds 
to said railroad company or its assigns when and 
as the condition upon which said donations were 
respectively voted for shall be fulfilled, and the 
coupons for all interest past due at the time when 


said company became entitled to the said bonds 
shall be detached and cancelled by said trustee 
and the interest for the current half year or year 
so arranged that said counties shall only pay in- 
terest on said bonds from the date at which said 
railroad company was entitled to receive the 
ME. 0 Ars 

Whereas in section seven of the act to which 
this is an amendment it was provided that any 
bonds in payment of any donation made by coun- 
ties to said railroad company that each of said 
bonds should declare upon its face the conditions 
upon which it should become due and where the 

election notice heretofore issued by the 
80 proper authorities of any such counties 

making donations to said railroad com- 
pany, as well as the act to which this is an amend- 
ment, contains certain conditions required to be 
performed by said railroad company before the 
bonds of such counties should become due and 
payable, and which conditions were by such notice, 
as well as by the act to which this is an amend- 
ment, required to be inserted in the face of such 
bonds to be issued by such counties : 

Therefore be it further enacted that, upon a full 
and complete performance by said company of all 
the considerations upon which said bonds were to 
become binding obligations of the counties issuing 
the same, it shall be the duty of the county court 
or the board of supervisors, where such county is 
under township organization, of the respective 
counties making such donations to enter an order 
upon their records, at a regular or special term of 
their court, directing the clerk of such court to cer- 
tify, over his official seal, upon the back of each of 
said bonds so issued, in language as follows, viz: 
“All of the conditions upon which this bond was 
to become a binding obligation of the county of 
Wayne have been complied with.” That the 
holders of twenty thousand dollars or upwards of 
the bonds of any county or city issued in pursu- 
ance of this act or the act to which this is an 
amendment may at any time file the same with 
the auditor of public accounts for registration and 
for collection and payment of interest and prin- 
cipal, and all of the provisions of “An act relat- 
ing to county and city debts, and to provide for 
the payment thereof by taxation in such counties 
and cities,” approved February 13th, 1865, so far 
as the same relates to registration, collection, and 
payment of interest according to the tenor of said 
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bonds, shall be in foree and be applied for the 
benefit of all such bonds so registered ; and when- 

ever the proper county or city authorities 
81 shall provide for payment of principal of 

such bonds the amount annually to be 
raised for that purpose shall be certified by the 
proper authorities of such county or city to the 
auditor of public accounts, and the provisions of 
said act shall apply to the collection and payment 
of the principal of said bonds as so provided by 
said county or city authorities. Nothing in this 
section shall be construed to change the rate of in- 
terest or payment of principal of said bonds as 
provided on their face, or in anywise to impair 
the rights of the holders of said bonds to collect 
either interest or principal in case of any default 
in payment of the same; which act was passed by 
the Legislature of the State of Illinois, was ap- 
proved by the Governor thereof, and became a law 
on the 24th day of February, A. D. 1869. 

Your orators would further represent that at 
the June term, A. D. 1869, of the five pretended 
supervisors of the fifteen towns of Wayne county, 
styling itself the board of supervisors of Wayne 
county, the record showing present Daniel Win- 
gate, chairman ; Oliver Holmes, clerk ; L. D. Ben- 
nett, sheriff; Copelin McKelvey, Miles H. Harris, 
J. B. Borah, L. M. Cisne, members of the board 
of supervisors. 


Attest : OLIVER HOLMES, Clerk. 


[t was ordered that C. C. Boggs be appointed an 
agent to procure bonds for the use of Wayne 
county in making subscription and donations to 
said Illinois Southeastern Railway ‘Company in 
the following form for the donation bonds, to wit: 


“Know all men by these presents that the 
County of Wayne and State of Illinois acknowl- 
edges itself to owe and be indebted to the Illinois 
Southeastern Railway Company or bearer in the 
sum of $1,000, which said sum the County of 
Wayne promises to pay at the Bank, in 

the city of New York, on the — day of 
§2 , 18—, the said county reserving the 

right to pay this bond at any time after 
five years from the date of its issue, with interest 
at the rate of seven per cent. per annum, payable 
semi-annually, on the first day- of January and 
July of each year, on the presentation and sur- 
render of the annexed coupons. This bond is one 
of a series of bonds issued by Wayne county to aid 


in the construction of the Illinois Southeastern 
railway, in pursuance of the authority conferred 
by an act of the General Assembly of the State of 
I}linois entitled ‘An act to incorporate the Illinois 
Southeastern Railway Company,’ approved Feb- 
ruary 25th, 1867, and an act amendatory thereto, 
approved February 24th, 1869, and of an election 
of the legal voters of said Wayne county, I/linois, 
held on the 25th day of February, 1568, under 
the provisions of said act. This bond is not to 
become a binding obligation upon said county 
until the following condition is complied with, to 
wit: That said company shall have completed or 
caused to be completed the whole line of said road 
within the limits of said county, and the cars run- 
ning upon the same; and for the payment of said 
sum of money and the accruing interest thereon 
in the manner aforesaid, upon the performance of 
said condition, the faith of the county is hereby 
irrevocably pledged.” 


And subscription bonds to said railway com- 
pany in the following form, to wit: 


“Know all men by these presents that the 
County of Wayne, State of Illinois, acknowledges 
itself to owe and be indebted to the Illinois South- 
astern Railway Company or bearer in — sum 
of dollars, which sum the said County of 
Wayne promises to pay at the Bank, in the 
city of New York, on the — day of = 
18—, the said county reserving the right to pay 
this bond at any time after five years from the 

date of its issue, with interest at the 
83 ate of seven per centum per annum, pay- 

able semi-annually, on the first day- of 
January and July of each year, on the presenta- 
tion and surrender of the annual coupons. 

This bond is issued, under and pursuant to 
orders of the county court of Wayne county, for 
subscription to the capital stock of the Illinois 
Southeastern Railway Company, as authorized by 
the laws of the State of Illinois, and the faith of 
the County of Wayne is hereby firmly pledged for 
the payment of said principal and interest as 
aforesaid. 

In testimony whereof the said County of 

[L.s.] Wayne has executed this bond by causing 

the chairman of the board of supervisors 

to subscribe his name hereto and to be counter- 
signed by the clerk of this court,’ &ec. 
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Your orator would further represent that the 
said pretended board of supervisors of Wayne 
county, on or about the 9th day of Sept., A. D. 
1869, without any authority of law, made, exe- 
cuted, and delivered to Charles A. Beecher, vice- 
oresident of a company called the Springfield and 
ill Southeastern r’y, thirty-three thousand dol- 
lars of the bonds voted to the Illinois South- 
eastern Railway Company as aforesaid; that on 
or about the 19th day of November, A. D. 1869, 
the said board of supervisors made,.executed, and 
delivered to said Charles A. Beecher, vice-presi- 
dent of the Springfield and Illinois Southeastern 
Railway Company, another thirty-three thousand 
six hundred dollars of the bonds voted by the 
voters of Wayne county to the Illinois South- 
eastern Railway Company, and on the 15th day 
of January, A. D. 1870, they again delivered 
thirty-three thousand four hundred dollars of said 
bonds to said vice-president of said Springfield and 
Illinois Southeastern Railway Company, making 
in all one hundred thousand dollars, being all 
of the subscription bonds voted to be subscribed 
to the said Illinois Southeastern Railway Com- 
pany; and on the 6th day of May, A. D. 1870, the 
said board of supervisors made, executed, 

84 and delivered to said vice-president or other 
officers of the Springfield and []linois South- 
eastern Railway Company one hundred thousand 
dollars of the bonds voted to be donated to the IIli- 
nois Southeastern Railway Company, thus making 
in all two hundred thousand dollars of the bonds 
of said Wayne county donated and subscribed to 
said Illinois Southeastern Railway Company by 
the vote of the legal voters of said Wayne county 
and by the law under which said vote was had ; 
that the same and all of the $200,000 of bonds 
were so delivered as donation bonds without sub- 
scribing or receiving any stock of said railroad Co. 
Your orators would further represent unto your 
honor that the law under which the $100,000 of 
the donation bonds of Wayne county was pre- 
tended to be voted and issued provided that said 
bonds should only draw interest after maturity, 
and that they should not mature in less than 
ten years nor more than twenty, at the option 
of the board of supervisors who issued them ; but 
your orators, in fact, say that the said pretended 
board of five supervisors did issue donation bonds 
and deliver them to the said Springfield & Illinois 
Southeastern Railway Company, drawing interest 


from the date thereof, pavable semi-annually from 
date, and that said bonds were dated January Ist, 
1870, which issue of said bonds was without au- 
thority of law and void; also that the amenda- 
tory law, act to amend the charter of the Illinois 
Southeastern railway, dated February 28, 1869, is 
unconstitutional and void: thatall of the acts and 
doings of the pretended board of supervisors was 
without authority of law. 

1. There was no competent court to exercise the 
discretionary power of submitting any proposition 
to a vote under the act incorporating the Illinois 
Southeastern Railway Company or any general 
law. 

2. That the propositions were in violation of the 

provisions of said act of incorporation ; 
85 that the said act of February 25, 1867, 

entitled “An act to change the time of 
electing certain officers in a county therein 
named,” was unconstitutional and in violation of 
the provisions of the constitution of 1848, article 
7, section 6, as follows: 

“The General Assembly shall provide by a gen- 
eral law for a township organization, under which 


any county may organize whenever a majority of © 


the voters of such county at any general election 
shall so determine; and whenever any county 
adopts a township organization so much of this 
constitution as provides for the management of the 
fiscal concerns of the said county by the county 
court may be dispensed with, and the affairs of 
said county may be transacted in such manner as 
the General Assembly may provide ;” and, in vio- 
lation of article 3, section 23, says: “ No private 
or local law which may be passed by the General 
Assembly shall embrace more than one subject, 
and that shall be expressed in the title.” 

And, in violation of article 9, section 5, says: 
“ The corporate authorities of counties, townships, 
school districts, cities, towns, and villages may be 
vested with power to assess and collect taxes for 
corporate purposes.” 

3. That the title of the act did not express the 
subject-matter, and that the act did embrace more 
than one subject and was a local act, affecting 
Wayne county alone. 

4. That no power could be conferred upon the 
five persons styled supervisors, pretending to act as 
the board of supervisors for the fifteen towns of said 
county of Wayne, as it was in violation of the pro- 
visions of the constitution of the State of Illinois, 
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as aforestated ; that all of their acts as such board 

implying or conferring a discretionary power as a 
watter of law were null and void. 

86 5. That the said board had no power to 
call a special election, as heretofore stated. 

6. That it had no power to canvass the vote and 

declare an election had; that the said bonds so 
issued were null and void for want of power pre- 
tended to be executed by the five persons so styled 
supervisors. 
7. That there was no general or special law 
whereby discretionary power vested or could be 
vested in the said five persons pretending to act as 
the board of supervisors to call a special election 
or tosubmit any proposition to the legal voters of 
said Wayne county to aid the construction of the 
Illinois Southeastern railway; that the act only 
authorized counties under township organization, 
with its duly authorized board of supervisors, to 
aid by donation to the amount not to exceed 
$100,000 by donation ; that the submission of the 
several propositions to be voted on, and as one, was 
in violation of any authority of law. 

Your orators would further represent that when 
the vote was taken to donate and subscribe aid to 
said railway no registration of the voters of the 
said Wayne county was had or taken, as required 
by law; that a majority of the voters did not vote ; 
that at the general election prior to the said special 
election 3,122 votes were cast; that at the special 
election 1,531 votes were cast for the proposition 
und 801 against; that the said election was void 
and could confer no power to issue the aforesaid 
bonds. 

Your orators would further represent unto your 
honor that the law of 1867, heretofore referred to, 
incorporating the Illinois Southeastern Railway 
Company, gave no power or authority to any 
county to make subscription to the capital stock 

thereof, nor was there any power, except to 
87 county courts and duly organized boards of 

supervisors, under township organization ; 
and, as the said railway company was organized 
and acted solely by authority of said special act 
and not under the general laws, your orators aver, 
asa matter of law, that they had no power nor au- 
thority of law for asking, receiving, or enforcing 
any subscription to said capital stock, nor was any 
authority or power given to said Wayne county 
for the said five persons called supervisors to make 
such subscription, by virtue of which said bonds 
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so issued by said pretended board of supervisors 
are null and void. 

Your orators would further represent that they 
are tax-payers and owners of the following-de- 
‘scribed property, to wit: 

William N.Borah, 8. E. 4, sec. 2, T. 25., R. 8 E. 

Samuel Trotter, S. E.S. W., sec. 6, T. 1 S., R.8 E. 

A. F. Nesbit, lots 46 & 29, town of Mt. Erie. 

Toliver Simpson, N. 3S. E., sec. 12, T.35., R. 
8 E. 

J. J. Davis, 8. E. 8S. E.,sec. 2, T. 1S., R. 7 E. 

W.b. Heidinger, 8S. W. S. W., sec. 6, T. 1 S., R. 
9 E. 

H. Tompkins is the owner of the S. 3 S. W., 
sec. 8, T. 1 N., R. 8 E. 

All of which parties pay taxes each and every 
year, and each of said parties are [is] also the own- 
ers of a large amount of other real and personal 

roperty in said Wayne county, [llinois, and are 
Fis} annually taxed to a large amount to pay taxes, 
a portion of which tax is applied semi-annually 
to pay interest on said bonds so issued without 
authority of law by the pretended board of super- 
visors of Wayne county, Illinois; and that the 
auditor of the State of Lilinois is about to order a 
levy, or has ordered a levy, of a tax of 48 cents 
per $100 to pay the interest on said bonds in vio- 
lation of law and of the rights of your orators ; that 
a levy of taxesjis now about to be ordered and a levy 
about to be assessed against the property above de- 
scribed and the other taxable property of 
88 your orders | orators] and the other citizens 
and tax-payer-of Wayne county for the year 
1885, and now is about to be collected against said 
taxable property, with which to pay interest upon 
said bonds; that if not prevented in some way 
that the authorities of said State of Illinois will 
proceed to collect a tax upon said taxable prop- 
erty to pay said interest and eventually the prin- 
cipal of the bonds of the said Wayne county issued 
to said railway company as aforesaid ; that the 
present holders of the bonds and coupons issued 
by said Wayne county are all unknown to your 
orators, although they have made diligent search 
and inquiry therefor; that they are informed and 
believe that said bonds were sold and transferred 
by the said railway company to different persons, 
und that the same are now scattered far and wide 
over the country, in the hands of divers persons, 
all unknown to your orators. 
Your orators would further represent that the 
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tax to pay said interest and the principal of said 
bonds is collected by the township and county 
collectors of Wayne county, and by said township 
collectors paid into the hands of the said county 
collector, who pays the same over to the State 
treasurer, who pays the same to the holders of the 
bonds of said Wayne county; that the tax to pay 
the same is about to be ordered levied by the 
auditor of the State of Illinois, who directs the 
county clerk to levy the same upon all the tax- 
able property in said Wayne county. 
Your,orators would therefore pray that Joseph 
E. Wilson,as county clerk ; Oliver P. Patterson, as 
county treasurer of the county of Wayne and State 
of Illinois; C. P. Sweigert, as auditor of the State 
of Illinois; Jacob Gross, treasurer of the State 
of Illinois, or their successors in office, and the 
unknown owners and holders of the bonds and 
coupons issued by the county of Wayne and State 
of Illinois to the Illinois Southeastern Rail- 
89 way Company, dated in 1869 and 1870, 
be made parties defendant to this bill of 
complaint; that a summons may issue ordering 
and requiring them and each of them to appear 
on the first day of the next term of the circuit 
court of Wayne county, Illinois, and true and 
specific answers make to each allegation of the 
complainants’ bill of complaint, but not under 
oath, their answers under oath being specially 
waived, and that upon a final hearing of this 
case that your honor will order, adjudge, and 
decree that the said bonds purporting to be issued 
by Wayne county, Illinois, to the Illinois South- 
eastern Railway Company for subscription and 
donation to said railway company be declared to 
be null and void and of no effect as liabilities of 
said county; that said defendants be ordered and 
directed to bring into court all of said bonds and 
the coupons thereunto belonging, and that the 
same be cancelled by the clerk of this court and 
destroyed ; that your honors will grant a perpetual 
injunction against all of said defendants, forever 
enjoining and restraining them from computing, 
extending, levying, or collecting, or attempting to 
compute, extend, levy, or collect,any tax for the 
purpose of paying or attempting to pay any of the 
principal or interest on any of the bonds or coupons 
issued by Wayne county to the Illinois South- 
eastern Railway Company or bearer and bearing 
date in the years 1869 and 1870, for either dona- 
tion or subscription to said railway company ; “that 
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the money now in the hands of the collector of the 
county of Wayne or in the hands of the State 
treasurer be held by them respectfully [respec- 
cively] until the further order of this court; ” and 
that your honors will grant such other and further 
relief in the premises as to equity and good con- 
science may belong. 
Your orators will ever pray, etc. 
WM. N. BORAH, 
SAMUEL TROTTER, 
, A. F. NESBIT, 
TOLIVER SIMPSON, 
90 H. HARRIS, 
W. B. HEIDINGER, anpb 
H. TOMPKINS, 
Per BELL & GREEN anp 
H. TOMPKINS, 
Their Attorneys. 


STATE OF ILLINOIS, 
Wabash County, 


H. Tompkins, being duly sworn, on oath states 
that he is one of the complainants in the above 
bill named ; that he has heard said bill read and 
knows the contents thereof, and that the matters 
and things therein stated are true in substance 
and in fact; that the rights of complainants will 
be unduly prejudiced unless an injunction issue 
at once, and without notice, to the defendants, for 
the reason that the county clerk of Wayne county 
is about to extend the taxes sought to be enjoined, 
and will do so before notice can be given and a 
writ of injunction obtained. 


H. TOMPKINS. 
Subscribed and sworn to this 25th day of Nov. 
1885, before me— 
J. T. BURKETT, Clerk. 
AT CuHamBErRS, November 20th, 1885. 
Let an injunction issue as prayed for in the 
foregoing bill, upon ee entering into a 
good and sufficient bond in the sum of $25,000, 


to be approved by the elerk. 
WILLIAM C. JONES, Judge. 


To clerk of circuit court, Wayne Co., Illinois. 
H. TOMPKINS, BELL & GREEN, 
Complainants’ Solicitors. 


(Endorsed :) Filed July 24th, 1886. J. A. Jones, 
clerk. 
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91 And afterwards, to wit, on the 9th day of June, A. D. 1886, 

came John Ware, by his solicitor, and filed in said clerk’s 
office his answer to the bill of complaint in this cause ; which said 
answer is in the words and figures following, to wit: 


In the United States Circuit Court, Southern District of Illinois. 
June Term, A. D. 1886. 


WiiuraM N. Boran et al. 
vs. Bill in Chancery. 
JosepH E. Wirson, County Clerk, ef al. 


The separate answer of John Ware to said bill. 


This defendant, now and at all times hereafter saving to himself 
all and all manner of benefit or advantage of exception or otherwise 
that can or may be had or taken to the many errors, uncertainties, 
and imperfections in the said bill contained, for answer thereto or 
to so much thereof as this defendant is advised it is material or nec- 
essary for him to make answer to, answering, says— 

That he admits the execution and delivery by said Wayne county 

of the bonds mentioned in said bill, and says that after such 
92 execution and delivery and after their registration by the 

auditor of public accounts of the State of Illinois in pursuance 
of the laws of said. State the owner thereof, viz., the said railroad 
company, to which they were issued in payment of subscription or 
as donations by said county in pursuance of the laws of said State 
and the vote of the people of said county, as authorized by said law, 
negotiated, sold, and delivered the same to divers innocent pur- 
chasers thereof, among whom was this defendant, who bought the 
same in good faith, before they were due, in the usual course of busi- 
ness, for valuable consideration, viz., the face amount thereof, with- 
out notice of any real or supposed defense thereto, relying upon the 
recitals in said bonds, the vote of said people for their issue, and the 
laws of the State of Illinois authorizing their issue—especially the 
charter of said railroad company, approved February 25th, 1867— 
as contained in the Private Laws of the State of Illinois for that year, 
vol. 2, page 750, &c., and an act amendatory thereof, approved Feb- 

ruary 24th, 1869, as found in said Private Laws for 1869, vol. 
93 3, page 308, &c., and the public law of said State of 1849 con- 

cerning subscriptions, &c., and other public and private laws 
thereof concerning such matter. This defendant still owns his said 
bonds and the coupons for the unpaid interest thereon, upon which 
the interest has been voluntarily paid by said county for a series of 
years, the principal of said bonds amounting to a large sum, to wit, 
the sum of ten thousand dollars, paid as aforesaid by this defendant 
for his said bonds, some of them subscription bonds and some dona- 
tion bonds. 

This defendant therefore says that none of the matters and things 
in said bill alleged, even if they be true, as therein alleged, which he 
neither admits nor denies, but calls for proof thereof, ought, so far 
as herein expressly admitted, — give said complainant- any right to 
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question the validity of said bonds in the hands of innocent holders 
thereof, as aforesaid, or to maintain their said bill to have them de- 
clared invalid, or to enjoin any tax on the people of said county for 
the payment of the same or of matured interest thereon, as sought 

in said complainants’ bill; that no question concerning the 
94. organization of said Wayne county, or to the competency of 

its board of supervisors to do county business, or concerning 
the formal regularity of said board, submission of the question of 
the issue of said bonds to the vote of the people of said county, or 
to the manner in which its power was derived, or as to registration 
of votes at such election, or as to whether the voters voting for the 
same were an actual majority of all the voters in the county that 
might have voted at such election, or any other of the questions 
sought to be raised in said bill can be so raised or averred; or, if 
proven as therein averred, would have no effect whatever on the 
validity of said bonds of defendant or give any reason for enjoining 
the whole tax to pay the same, or interest thereon, on the people of 
said county, none of whom are complaining or desiring to have any 
such question raised, except the six complainants in said bill. And 
now, having fully answered said bill, this defendant prays that it be 
dismissed by the court at said complainants’ costs. 

JOHN WARE, 
By BAILEY anp SEDGWICK anp 
GEORGE M. BRINKERHOFFP, 


Solicitors. 
(Endorsed :) Filed June 9th, 1886. J. A. Jones, clerk. 


95 And afterwards, to wit, on July 8th, A. D. 1886, came John 

Ware, by his solicitors, and filed in said clerk’s office his 
answer to the amended bill of complaint of complainant in this 
cause; which said answer is in the words and figures following, to 
wit: 


In the United States Circuit Court, Southern District of Illinois, ss. 
June Term, A. D. 1886. 


WitiiaM N. Boraun et al. a ‘ | 
” ae \ Bill in Chancery for Injunction 
Josepu E. Witson, Co. Cl’k, et al. } 


. 
. 


and Relief 


The answer of John Ware, one of said defendants, to the amended 
bill of complaint. 


The defendant answers to said amended bil! the same as he has 
heretofore answered to the original bill of complaint herein, and, for 
answer to the new allegation in said amended bill, wherein said 
complainants strikes out their former allegation “that the five per- 
sons so elected under the said act” of February 25th, 1867, and in- 
sert in lieu thereof “ that the five persons under the said act assumed 
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their office as district supervisors at the June term, 1867, 
96 without any order or notice of a change in the government 

in the fiscal affairs of the county of Wayne and without there 
being any record in the records of Wayne county of a call for an 
election or of an election or of their being elected, and retained the 
same until June, 1872; that by a general expression and demand of 
the people in opposition to the usurpation of the fiscal offices of the 
county by the said five persons the Legislature did, on the 12 of 
April, 1871, repeal the said act creating said district supervisors and 
enacted that act reducing township organizations into an act to be 
re-enacted ; that during their said usurpation the said district super- 
visors under the said act did,” &c., being the only charge in said 
bill, this defendant says that, as he is informed and believes, it is 
not true in manner and form as in said amendment alleged ; that 
the taking charge of the fiscal affairs and government of s: aid county 
by said supervisors was no usurpation, that the y were during said 
time, they and their successors in office, the de facto government of 
said county and did all its business as such; that the inhabitants 
and voters of said county often recognized said supervisors as such and 

always treated them as such by their elections and other acts 
97 under and in conformity to said act of February 25th, 1867, 

during said time that it was in force; that they were the real 
and only board of supervisors of said county, and their acts as such 
are binding on said county, so far as third and innocent persons 
dealing with said county obligations, like this defendant, are con- 
cerned, at least ; that it is too late now for the five complainants in 
this bill to attempt to set aside in this collateral manner all the acts 
and doings of the board of supervisors of said Wayne county from 
June, 1867. to June, 1872, when they permitted their doings all that 
time without quo warranto to exercise such acts and duties; that 
they cannot now take the benefits of the acts of such supervisors 
and not be subject to the disadvantages thereof; that whether or 
not the records of Wayne county now ‘show that the first set of dis- 
trict supervisors in 1867 were elected cannot effect the rights of this | 
defendant in the premises any more than whether the- assumed office | 
with or without an order or notice of change of government. The 
people of said county, having acquiesced so long in the actings and | 
doings of said supervisors as such, cannot now, as this defendant | 

is informed and believes, attack rights like those of this 
98 defendant, acquired under said actings and doings, by at- 

tempting to show that such officers were not officers de jure. 
They are estopped to make or prove any such allegations as against ¢ 
this defendant and those in like case. Wherefore your defendant 
prays as in his answer to said original bill. 

BAILEY axnp SEDGWICK, 
Sol’s for D’f't, John Ware. 


(Endorsed :) Filed July 8th, 1886. J. A. Jones, clerk. 


And afterwards, to wit, on July 30, 1886, came William Bean, 
John A. Waterman, William B. Skinner, QO. I. Page (treas. Bidde- 
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ford Savings Bank), Andrew Potter, and John A. Peters, by their 
solicitors, and file- in said clerk’s office their petition to be made 
parties defendant in this cause; which said petition is in the words 
and figures following, viz: 


UnitepD STATES OF AMERICA: 
In the Cireuit Court. June Term, A. D. 15886. 


WittiAM N. Borau et al. 
vs. > Bill in Chancery. 
JOS. Le. Wi SON, ( 0. Clerk of Wayne County, et al 


v9 Your petitioners, the undersigned, would respectfully rep- 

resent unto your honor that they have been informed and 
believe that the above-entitled bill in chancery has been filed, in 
which it is prayed that the $200,000 of bonds issued by the said 
county, dated Septem ber 9 & 19th, 1869 & 1870, and May Ist, 1870, 
and due July Ist, 1889, and January, 1890, and bearing interest at 
the rate of 7%, payable semi-annually on the first days of January 
and Juiy of each year, be cancelled and held as null and void, and 
that an injunction has been issued enjoining the further levy, col- 
lection, or pavinent of taxes to pay either interest or principal of 
said bonds, and that said injunetion be made perpetual. 

That in support of their interest in the above issue of bonds, and 
to the end that they may be made parties defendant to said bill, 
with leave to plead, answer, or demur to the same through their at- 
torneys, Sanders and Haynes, they respectfully represent that they 
are the owners and holders at the present time and were the owners 
and holders of the following bonds of said issue of $200,000 of 
Wayne Co., Ills., long before the commencement of the said bill 

in chancery, purchased by them respectively, in the usual 
100 course of commercial business, for a valuable consideration 

paid therefor and before due, and and without any notice 
whatever of any alleged want of power or irregularity in the issue 
of said bonds, to wit: 

William Bean, a citizen of the State of Maine, holds bonds Nos. 
19, 30, 96, 98, & 99, date- as aforesaid, for $1,000 each ; in all, $5,008 
and accrued interest. 

William B. Skinner, a citizen of the State of New York, holds 
bond No. 72 for $1,000 and accrued interest 

John A. Waterman. a citizen of the State of Maine, holds bond 


No. 23 for $1.000 and aeerued interest: bonds Nos. 84 & 98 for $500 


each and accrued interest; bonds Nos. 153, 56, 215, 232, 384, 385, 
and 396 for $100 each and accrued interest—S2,700 and interest. 

QO. I. Page, treas. of Biddeford Savings Bank, a citizen of the State 
of Maine, holds bonds Nos. 67, 73, 74, 75, 84, and 89 for $1,000 
each—in all, 86,.000—and interest. 

Andrew Potter, a citizen of the State of Vermont, holds bonds 
Nos. 58, 25, 64, 22, 88, 85, 77, 68, 70, and 65, each for $1,000 and ac- 
crued interest: bonds Nos. 85, 78, 77, and 100 for $500 each and 
interest: bonds 334, 126, 264, 74, 76, 144, 154, 156, 140, 142, 400, 


so 


IZ 
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061, 307, 129, 128, 263, 53, 72, 157, 158, 155, 150, 81, 367, 35S, 356, 

354, ad. 10, 362, at . 340, DOU, 196, 30, od], O51, ob, 15, 326, 316, 
11, 350, 345, ool, 195, 242, 188, os2, 399. 127—51 bonds for 

101 $100 each and accrued interest; in all, $17,100 of bonds and 
= interest. 

John A. Peters, a citizen: of the State of Maine, holds bonds Nos 
— for $1 000 each ; in all, $5,000, and accrued interest. 

That petitioners have been informed and believe that the parties 
in interest in said bill are all citizens of the State of Illinois, and 
that all the petitioners are citizens of other States of the United 
States, and that the only question- to be determined in said bill arise 
under the Law Merchant, and are Federal questions, and therefore 
ask, what they are informed and believe to be their rights as citizens 
of other States, that they be made parties defendant to said bill, with 
the usual powers and privileges allowed by law to such parties de- 


fendant in such cases. 
WILLIAM BEAN, 
WILLIAM B. SKINNER, 
JOHN A. WATERMAN 
Q. F. PAGE, 
Treas. Bidd ford Sai ings Bank . 
ANDREW POTTER, 
JOHN A. PETERS, 
Petitioners, 
By their atty’s, SANDERS ann HAYNES 


Total interest of petitioners, $39,576. 
(Endorsed :) Filed July 30th, 1886. J. A. Jones, clerk. 
102 And afterwards, to wit, on Friday, July 30th, at 
term of said court, in the year last aforesaid, thi 


further proceedings were had in said court and entered of record in 
said cause, to wit: 


Wittram N. Boran et al. | 
is. 


Joseru E. Witson, Co. Clerk of Wayne County, et al. } 


And now, by their attorneys, Sanders and Haynes, comes the 
petitioners, Andrew Potter, O. F. Page, t’r Biddeford Savings Bank ; 
John A. Waterman, Wm. B. Skinner, Wm. Bean, and John A. 
Peters, representing to the satisfaction of this honorable court that 
they are the owners and holders of some $39,000 of the bonds of 
Wayne county, Ills., whose validity is contested in said above-enti- 
tled bill in chancery, and praying to be made parties defendant to 
said bill and to be allowed to plead, answer, or demur, as the law 
allows; and the court having fully considered their petition, it is 
hereby ordered that the prayer of the petitioners be granted, and 
the said petitioners be entered of record as parties defendant to said 
bill in chancery, with leave granted to their attorneys, Sanders and 


the June 
: following 


= 
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Haynes, to enter their appearance, and to plead, answer, or demur 
to said bill within a reasonable time from the date hereof. 


103 And afterwards, to wit, on the 7 day of August, A. D. 1886, 
came the above-named petitioners, by their solicitors, and 
filed in said clerk’s office their answer to the original and amended 
bills in this cause; which said answer and copy of bond and Ex- 
hibits A, b, & C are in the words and figures following, to wit: 


United States of America, Southern District of Illinois. In Circuit 
Court. June Term, A. D. 18586. 


WitLiAM N. Borag ef al. ) 
vs. | 


sill in Chancery. 
J. E. Witson, Co. Clerk, e¢ al. j 


The answer of O. F. Page, treas. Biddeford Savings Bank; Andrew 
Potter, Jno. A. Waterman, William B. Skinner, Wm. Bean, and 
John A. Peters, parties defendants to the bills of complaint of 
William N. Borah et al. 


The above-named parties, having been made, on their petition 
filed in this honorable court and by order of this honorable court, 
parties defendant to said bill in chancery, with leave to plead, an- 
swer, or demur as the law allows, herewith make answer to the sev- 
eral allegations of said bill, and, inasmuch as all of said defendants 

have a common interest in said bill of complaint, ask this 
104. — honorable court that the following answer be taken as the 

seperate answer of each of said defendants, it being applicable 
to each, as far as questions of law are involved, the only difference 
being in the amount involved, as represented by each, as will more 
fully appear in the following answer: 

These defendants, reserving unto themselves all rights of excep- 
tions to said bill of complaint, for answer thereto say that they are 
the owners and holders of bonds mentioned in said bill of complaint 
us subscription and donation bonds—a part of one issue of donation 
bonds, dated May 6th, 1870, and due January Ist, 1890, of $100,000 
and of an issue of subseription bonds, dated September 9 & 19th, 
1869, and due January Ist, 1890, all bearing interest at the rate of 
7 %, payable in New York city, on the first days of January and 
July of each year—of the county of Wayne and State of Illinois, and 
that they became the owners and holders thereof by purchase in 
good faith, in the usual course of their commereial business, for a 
good and valuable consideration paid therefor long before the filing 
of said bill of complaint, relying upon the laws of the State of 
Illinois then in fore and upon the bonds themselves and the endorse- 

ments thereon, and with no notice whatever or knowledge 
105 of any claimed want of power or irregularity or illegality in 
the voting for or issuing of said bonds; but, on the contrary, 
they were informed and believed, and still believe, that said bonds 
were duly issued by said county of Wayne, State of Illinois, in strict 
conformity to the provisions and requirements of the statutes and 
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laws and the constitution of the State of Illinois, to wit: O. F. Page, 

treas. Biddeford Savings Bank, bonds Nos. 67, 73, 74, 75, 84, and 89, 

for $1,000 each ; in all, $6,000, and accrued interest; Andrew Potter, 

bonds Nos. 234, 126, 264, 74, 76, 144, 154, 156, 140, 142, 400, 361, 357, 

129, 128, 263, 58, 72, 157, 158, 155, 130, 81, 367, 358, 356, 354, 323 
de 


t) ast ), 
10, 362, 353, 340, 3. », 196, 369, 381, 387, 386, 45, < 43 », o 1G, 11, 355, 
845, 331, 195, 242, 188, 384, 392, 127, for $100 each; in all of them, 
$51 000: also bonds Nos. 85, 78, 77, & 100, for 8500 each ; in all of 
them, $2.04 10; also bonds Nos. 58, 25, 64, 22, 88, 85, 77, 68, 70, & 65, 


— omy 


for $1,000, $10,000; John A, Waterman, bonds Nos. 23. for $1,000, 
$1,000; also Nos. 98 & 84, for $500 e: ch, $1,000; also Nos. 384, 385, 
06, 215, 232, 396, & 153, for $100 each, $700 ; W illiam B. Skinner, 
bond No. 72, for $1,000; William Bean, bonds Nos. 19, 30,96, 98, and 
99. for $1,000 each ; in all. $5,000 ; John A. Peters, bonds Nos. —, for 
1.000 each; in all of them, $5,000, and acerued interest thereon: 

and defendants show unto the court a copy of each of said 
106 donationsand subscription bonds, all the others being of like 

tenor and effect, save as to numbers of bonds and the amounts 
of each, and marked Exhibits “A” and “ B” of this answer,and ask 
that the same may be taken as a part hereof. 

And defendants aver that all the complainants in interest in said 
bill of complaint are citizens of the State of Illinois; that the only 
question involved in said bill is the validity of said bonds and in- 
terest, and that all of these defendants are residents and citizens of 
States of the United States other than the State of Illinois, to wit: 
QO. I. Page, treas., etc., is a citizen of the State of Maine; Andrew 
Potter, of the State of Vermont; John A. Waterman, of the State of 
Maine; William Bb. Skinner, of the State of New York; William 
Bean, of the State of Maine, and Jolin A. Peters of the State of 
Maine. 

And these defendants, further answering, say that it is recited in 
ach of said donation bonds as follows, to wit: “This bond is one 
of a series of bonds issued by Wayne county to aid in the construc- 
tion of the Illinois Southeastern railway, in pursuance of the au- 

thority conferred by an act of the General Assembly of the 
107 State of Illinois, entitled ‘An act to incorporate the Illinois 

Southeastern Railway Company,’ approved February 25th, 
1867, and an act amendatory thereto, approved February 25th, 1869, 
and of an election of the legal voters of said Wayne county, Illinois, 
held on the 25th day of February, 1868, under the provisions of said 
act.” 

And said subscription bonds recite as follows, to wit : 

“This bond is issued, under and pursuant to orders of the county 
court of Wayne county, for subscription to the capital stock of the 
[linois Southeastern Railw ay Company, as authorized by the laws 
of the State of Illinois; and the faith of the county of Wayne is 
hereby firmly pledged for the payment of said principal and interest 
as aforesaid.” 

And the defendants, further answering, say that they believe it to 
be true, as alleged in said bill, that an election of the voters of the 
county of Wayne was called by the county board of said county of 
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Wayne, to be held at the usual places of voting in said county, as a 
special election, on the 25th day of February, A. D. 1868, to vote on 
the propositions submitted of subseribing $100,000 to the stock of 
the Illinois Southeastern Railway Co. and to donate $100,000 to aid 

in the construction of said railroad, to be paid in bonds issued 
108 by said county of Wayne, as stated in the propositions sub- 

mitted to said voters, and that, as averred in said bill, de- 
fendants believe to be true that 1,531 votes were cast for the propo- 
sitions submitted and S01 against them; but distinctly deny that it 
is material to the issues in this case or that the laws under which 
said election was held demanded that a majority of all voters should 
be given in favor of the propositions submitted, nor that for an elec- 
tion for such purpose there should be a registration of votes. 

These defendants, further answering, say that the averments in 
said bill as to the execution of said $200,000 of donation and sub- 
scription bonds and the delivery of the same to the officials of the 
said railway Co. as the work were | was] completed may or may not 
be true. Defendants, not being advised as to the truth of these alle- 
gations, neither admit nor deny them, but aver that after said bonds 
came into their possession as aforesaid, and as they have been ad- 
vised and believe, the said county of Wayne has ever since their 
issue voluntarily paid all the interest accruing thereon, according to 

the tenor and effect thereof, as it matured. 
109 And defendants, further answering, say that they believe 

it to be true, as stated in said bill, that the State of Illinois 
did, on or about the 25th day of February, 1867, pass an act entitled 
“An act to incorporate the Illinois Southeastern Railway Company,” 
and that it was duly approved by the then Governor of the State of 
Illinois; that the act thereupon became and was in full force and 
effect ; that under and by virtue of said legislative act certain per- 
sons therein named became a body corporate under the name and 
style of the “Illinois Southeastern Railway Company,” with full 
power to build and construct the railroad mentioned in said bill; 
and these defendants, believing that some portions of said act are 
fully set forth in said bill while others are not, and that said legis- 
lative act, as found on pages 750, 751, 752,753 & 754, and 75d of 
volume 2 of the Private Laws of the State of Illinois for LS67 a, «en 
be taken and considered as part of defendants’ answer. 

And defendants, answering further, say they believe it to be true, 
as set forth in said bill, that, in the year of 1869, the Legislature of the 
State of Illinois did pass an act, which was duly approved by the 

then Governor of the State of Illinois on the 25th day of Feb- 
110 ruary, A. D. 1869, entitled “An act to amend an act to incor- 

porate the Illinois Southeastern Railway Company,’ which 
amendatory act as [is] found on pages 308 to 316 of volume 3 of 
the Private Laws of the State of Illinois for 1869, which defendants 
ask may be taken as part of this their answer. 

And defendants, further answering, deny all and every allegation 
in said bill whereby it is averred that the said last above legislative 
acts or either of them were unconstitutional, and that the said bonds 
were not issued and made in strict pursuance of the provisions of 
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said legislative enactments, and refer to the endorsements on said. 
bonds, as shown by Exhibits “A” and “ B,” hereto attached and 
made part of this answer, wherein the county clerk of Wayne county 
certifies, under the seal of the county, “ that the county court of said 
county have entered an order on the records of said county directing 
me to endorse upon this bond the following words, to wit: ‘All the 
conditions upon which this bond was to become a binding obligation 
of the county of Wayne have been complied with.” 
And defendants, further answering the averments of said 
111 ~~—sibill as to the act of the Legislature of the State of Illinois, 
passed on the 28th day of February, A. D. 1867, and duly 
approved by the then Governor of Illinois, and by its terms in force 
and effect from and after its passage, and therein declared to be a 
public law of the State of Illinois, as to its being in conflict with the 
constitution of the State of Illinois, that of 1848, then in force, and 
as to its title or caption and the claimed “ assumption of power” of 
the officials of Wayne county, acting under its provisions ; but, on 
the contrary, aver that the said last-named act of the Legislature 
was in accord with the constitution of the State of Illinois in force 
at that time in reference to its title or caption, and also in reference 
to the laws of Illinois in regard to township organizations and county 
boards, and that the alleged “assumed” acts of the county board 
were in full and strict accord with the provisions of the acts of the 
Legislature and the constitution of the State of Illinois with refer- 
erence to the election and the orders of said board, and the issuing 
of the bonds now in question by the county of Wayne; that said 
county was duly organized, having the proper officers under the laws 
and statutes of the laws of the State of Illinois at the time 
112 __— of the vote for and the issuing and delivering of the said bonds 
and for a long time prior — and thereafter; and that the 
said county of Wayne was at said time when said bonds were issued 
duly conducting and transacting its affairs and business as a county 
properly organized under the township laws of the State of Illinois, 
and its officials were not only acting as de facto but de jure officers of 
the county of Wayne, and as such their acts are binding upon the 
county of Wayne. 

And defendants, further answering, say that it is true, as alleged 
in said bill of complaint, that said bonds have coupons attached 
thereto representing six months’ interest on said bonds, due and 
payable on the first days of January and July of each year, in ac- 
cordance with the terms of the laws under which they — issued and 
the vote of the voters, as above stated, and that the said bonds were 
properly registered in the office of the auditor of the State of Illinois, 
under and in pursuance of the statutes of said State, as will more 
fully appear by reference to a certified copy of the certificate of 

registration of the State auditor of Illinois, hereto attached 
118 and marked Exhibit “C” and made a part of this answer, 
showing still further by the sworn certificate of — a full com- 
pliance with all the laws of the State and the conditions imposed 
upon the railroad company by the vote of the voters of the county 
of Wayne in the issue of these bonds; and the said auditor, in dis- 
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charging his duties as enjoined by said statute, in directing and re- 
quiring the proper officers of the county to levy and collect upon 
and from the taxable property of said county a tax to pay and 
satisfy the interest accruing upon said bonds, was only acting under 
the laws of the State in discharging a duty placed upon the officials 
of said Wayne county when he & they procured the registration of 
said bonds. 

And defendants, further answering, say that they deny that com- 
pluinants are entitled to the relief, or any part thereof, in said bill 
demanded, and defendants here deny all and every allegation in 
said bill contained and not herein mentioned or replied unto; and 

defendants, having fully answered the original and amended 
114 __—ibill of complaint, ask this honorable court to be dismissed 
with their reasonable costs and charges in this behalf most 
wrongfully sustained. 
O. F. PAGE, Treas., etc., 
ANDREW POTTER, 
JOHN A. WATERMAN, 
WILLIAM B. SKINNER, 
WILLIAM BEAN, anp 
JOHN A. PETERS, 
By SANDERS ann HAYNES, 
Their Solicitors. 


Exuipit “A,’ 
No. 67. Unitep STATES OF AMERICA. $1,000. 
State of [ Vignette. | Tllinois. 
Wayne County Railroad Bond. 


Registered by the auditor of public accounts of the State of Illinois. 
Principal and interest collected and paid by the treasurer of the 
State of Illinois. 


Know all men by these presents that the County of Wayne and 
State of Illinois acknowledges itself to owe and be indebted to the 
Illinois Southeastern Railroad Company or bearer in the sum of 
one thousand dollars, which sum the said county of Wayne prom- 
ises to pay, at the American Exchange National Bank, in the city of 
New York, on the Ist day of January, A. D. 1890, the said county 

reserving the right to pay this bond at any time after ten 
115 years from the date of its issue, with interest at the rate of 

7 % (per cent.), payable semi-annually, on the Ist days of 
July and January of each year, on the presentation and surrender 
of the annexed coupons. 

This bond is one of a series of bonds issued by Wayne county to 
aid in the construction of the Illinois Southeastern railway in pur- 
suance of the authority conferred by an act of the General Assem- 
bly of the State of Illinois entitled “ An act to incorporate the Illi- 
nois Southeastern Railway Company,” approved February 25th, 

8—614 


58 WILLIAM XN. BORAH ET AL. VS. 


1867, and an act amendatory thereof, approved February 24th, 
1869, and of an election of the legal voters of W ayne county, illinois, 
heid on the 25th day of February, 1868, under the provisions of 
said act. 

This bond is not to become a binding obligation on the said 
county of Wayneuntil the following conditions is {are ]complied with, 
to wit, that said company shall have completed or caused to be 
completed the whole line of said road within the limits of Wayne 
county, and the cars — be running upon the same; and for the pay- 
ment of said sum of money and the interest accruing thereon, in 

the manner aforesaid, se the performance ‘of said con- 
116 ~—_ dition, the faith of the County of Wayne is hereby irrevo- 
cably pledged. 

In testimony whereof the said County of Wayne has executed 
this bond by causing the chairman of the board of supervisors to 
subscribe his name hereunto, and to be countersigned by the clerk 
of this court and affixing the seal of said court; all of which is 
done by and under orders of the board of supervisors of Wayne 
county, at Fairfield, this 6th day of May, A. D. 1870. 

DANIEL WINGATE, 
Chairman of Board of Supervisors. 
Countersigned by— 
[Seal Wayne Co. Court, Ills. ] 


OLIVER HOLMES 
Clerk of County Court. 


Said bond contains the following endorsements : 

No. —. Wayne county bond. $1,000. 7%. Principal payable 
July 1, 1890, at American Exchange National Bank, New York. 
Interest payable lst January and July. 

Also section 7 of the act to incorporate the railway company in 
full. 

Also sections 3, 12, & 13 of An act toamend an act to incorporate 
the railway company. 


117 Exurisit “ B.” 


STATE OF ILLINOIS, | 
Wayne County, f° 


I, Oliver Holmes, clerk of the county court of Wayne county, State 
of [llinois, do hereby certify that the county court of said county 
have entered an order on the records of said county court directing 
me to endorse upon this bond the following words, to wit: All the 
conditions upon which this bond is to become a binding obligation 
of Wayne county have been complied with. 

In testimony whereof I hereto affix me hand and the seal of said 
court, at Fairfield, this 6th day of May, A. D. 1870. 


[SEAL. ] = VER HOLMES, Clerk. 
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Exuipsit “C.” 
STATE OF ILLINOIS, AUDITOR’s OFFICE, 
SPRINGFIELD, May 9th, 1870. 

[, Chas. kk. Lippincott, auditor of public accounts of the State of 
Illinois, do hereby certify that the within bond has been registered 
in this office this day pursuant to the provisions of an act entitled 
“An act to amend an act entitled ‘An act to incorporate the Illinois 

Southeastern Railway Company,’ approved February 14th, 
118 1869,” as well as the provisions of an act entitled “An act to 

fund and provide for paying the railroad debts of counties, 
townships, cities, and towns,” in force April 16th, 1869. 

In testimony whereof I have hereunto subscribed my name and 
aflixed the seal of my oflice the day and year aforesaid. 

[SEAL. | C. k. LIPPINCOTT, 
Auditor P. A. 


(Iendorsed:) Filed August 7th, 1886. J. A. Jones, clerk. 


And afterwards, to wit,on August 14th, A. D. 1886, came A. T. 
Post and the Society for Savings, by Messrs. Connolly and Mather, 
their solicitors, and filed in said eclerk’s office their petitions to be 
made parties in this cause; which said petitions are in the words 
and figures following, to wit: 


UNITED STATES OF AMERICA, ) 
Southern District of Illinois, | ' 


In the Cireuit Court. June Term, A. D. 1886. 


WittiaAM N. Boran et al. 
vs. >In Chancery. 


Jos. E. Wiison, Co. Clerk, et al. 


To the Hon. Samuel H. Treat, judge of said court, in chancery sit- 
ting: 
119 Your petitioner, Augustus T. Post, who is a citizen of the 
State of New York, respectfully represents unto your honor 
that he is the owner and holderof certain of the Wayne county, Illi- 
nois, bonds and their coupons, as described and set forth in the bill 
of complaint filed in the above-entitled cause, viz., bonds Nos. 1 to 
46, both inclusive, of the subscription issue for $500 each, dated 
September 9th, 1569, and Nos. 287, 291, 206, 402, 403, 404, 405, 406, 
107, 408, 411, 412, 414, 415, 418, 420, 425, 427, 428, 429, 430, 431, 
35, 436, 437, 438, 440, 441, 445, 445, 444, 446, 465, 464, 465, 466, 
473, 474, 476, 483, 484, 485, 486, 487, 488, 489, 490, 491, 492, 493, 
494, 495, 496, 497, dated January 20th, 1870, for one hundred dol- 
lars each, and Nos. 5, 6, 7, 8, 89, 91, 92, 93, 94, 95, dated of Nov. 16th, 
1869, and Nos. 32, 33, 51, 52, 73, 88, 84, 85, dated Nov. 19, 1869, for 
$100 each, all of the subscription issue, and Nos. 11, 12, 13, 20, and 
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56, of $1,000 each, and dated May 6th, 1870, and of the donation 
issue of said bonds; that petitioner is made a party to said bill by 
the designation of unknown owners and holders of said bonds and 
their coupons. 
Petitioner avers that he is a necessary and proper party to said 
bill; that his interest in the subject-matter of said litigation amounts 
to more than five hundred dollars exclusive of costs, and he 
120 __—ire-ctfully asks leave to be made a party defendant to said bill 
by proper name, and for leave to answer the same. 
AUGUSTUS T. POST, 
By CONNOLLY anno MATHER, 
Hlis Att ys. 
UNITED STATES OF AMERICA, ee. 
Southern District of Illinois, { °°’ 


In the Cireuit Court. June Term, A. D. 1886 


WiLiiAM N. Boran etal.) 
s. -In Chancery. 
Jor E. Witson, Co. Cl’k, et al. J 


To the Hon. Samuel H. Treat, judge of said court, in chancery 
sitting : 


Your petitioner, The Society for Savings, a citizen of the State of 
Ohio, respectiully represents unto your honor that he is now and for 
a long space of time last past has been the owner and holder of cer- 
tain bonds and their interest coupons of Wayne county, I[]linois, 
issued by said county in aid of the construction of the Illinois South- 
eastern railway, viz., bond No. 92, of the issue of November 19th, 
1869, for $500, and Nos. 1 to 10, both inclusive, of the issue of May 
6th, 1870, for $1,000 each, together with the interest coupons of said 

bonds, due July Ist, 1886, aggregating the sum of three hun- 
121 dred sixty seven ,,"; dollars, as also all subsequently accruing 
coupons, not yet due, belonging to said bond 

Petitioner further avers that the bill filed in said above-entitled 
cause aims to have said petitioner’s said bonds and coupons decreed 
null and void, and to have the levy of the taxes by the proper offi- 
cials for their payment forever enjoined by a final decree to be ren- 
dered in said cause; that the bill filed therein makes the unknown 
owners and holders of the bonds and coupons issued by the county 
of Wayne and State of Illinois to the [llinois Southeastern Railway 
Company, dated in 1869 and 1870, defendants by the general desig- 
nation of “unknown owners and holders.” Wherefore and by rea- 
son of the premises petitioner avers that it—a necessary and proper 
party to said bill, and would therefore ask to be made a defendant 
by proper name and of record in said cause, and for leave to answer 
said bill and to be heard on final hearing of said cause; and, as in 
duty bound, it will ever pray, &e. 

THE SOCIETY FOR SAVINGS, 
By CONNOLLY ano MATHER, 
ts Solicitors. 


(Endorsed:) Filed August 14, 1886. J. A. Jones, clerk. 
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122 And afterwards, to wit, on Saturday, the 14th day of Au- 

gust, at the June term of said court, In the year last aforesaid, 
the followi ing further proceedings were had in said court and entered 
of record in said cause, to wit: 


WinLLiAM N. Borau ef al. 
VS. >In Chancery. 
Joseru E. Wison ef al. 


This day comes the Society for Savings and Augustus T. Post, by 
Messrs. Connolly and Mather, their solicitors, and present their peti- 
tions asking to be made defendants by name and of record herein 
and for leave to file answer; and the court, being sufficiently ad- 
vised, doth grant the prayer of said petitioners. and said answers 
are accordingly filed. 


123 And afterwards, to wit, on the 14th day of August, A. D. 
1886, came the Society for Savings and Augustus T. Post, by 
their solicitors, Messrs. Connolly and Mather, and filed in said 


clerk’s office their respective answers to the bill of complaint in this 
cause; which said answers are, respectively, in the words and fig- 
ures following, to wit: 


Unirep States OF AMERICA, = 
. : . " . , » SS 
Southern District of Illinois, | 
In Cireuit Court. June Term, A. D. 1886. 


WititiaM N. Borau et al. 
vs. 
Jozr E. Witsox, County Clerk, e¢ al. J 


] Bill in Equity for Injune- 
tion. 


The seperate answer for [of] The Society for Savings, one of the 
defendants, to the bill of complaint herein filed. 


This defendant, saving and reserving unto itself all and all man- 
ner of exception to the manifold uncertainties and imperfections of 
said bill, for answer to so much and such parts thereof as it is ad- 
vised it is material or necessary for it to answer, answering, says it 

does not know, except by the statements of said bill, whether 
124. or no complainants are owners of real estate and tax-payers in 
a Wayne county, Illinois, and therefore neither admits nor 
deny-s the same, but asks for proot ; admits that the county of Wayne 
’ adopted township organization as the mode of government for said 
: county and entered upon the same at the June term, 1860; admits 
that the county court did appoint commissioners, who proceeded to 
divide said county into 15 towns, as shown by the report set out in 
said bill: admits that the man: iwement of the fiscal coneerns of the 
county, as adopted, has never been ch: anged, as averred in said bill, 
and that the division of the county into towns, as made, &c., has re- 
mained the same to this date. 
Respondent does not know nor has it any information or belief 
f other than as alleged in said bill whether or no said Illinois South- 
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eastern Rh. R. Co. did duly organize under said act of Feb. 25th, 1867, 
and become a body corporate, but without any stock subscription 
being paid or assessed, and therefore neither admits nor denies the 
same, but asks for proof. 
Further answering, respondent says it has no knowledge, informa- 
tion, or belief that five persons claiming to be the board of super- 
visors of said county of Wayne, claiming to represent the 
125 __—s fifteen towns of said county, and.claiming to act under the 
act of the Legislature of Illinois approved by the Governor 
Feb’y 28th, 1867, assumed their office as district supervisors at the 
June term, 1867, without any order or notice of a change in the gov- 
ernment of the fiscal affairs of the county of Wayne, and without 
there being any record in records of Wayne county of a call for an 
election or of an election, or of their being elected, and retained the 
same until June, 1872; that by a general expression and demand 
for | of | the people in opposition to the usurpation of the fiscal affairs of 
said county by the said five persons the Legislature did, on the 12th 
day of April, 1871, repeal the said act creating said. district super- 
visors, and enacted that act reducing township organization into one 
act be re-enacted ; that during their usurpation the said district super- 
visors under said act did, on the 18th day of January, 1868, while 
the county was under township organization with fifteen towns, as 
had been before divided, submit to the voters of said county the 
proposition, claiming to be under section seven of said act, 
126 for the incorporation of the Illinois Southeastern Railroad 
Company, as in said bill set out, the propcsitions set forth in 
said bill to be voted on as one proposition, and therefore neither ad- 
mits nor denies the said allegation of said bill, but, if material to the 
determination of this cause, asks for strict proof thereof. 
Respondent has no knowledge, information, or belief about an 
election in Wayne county, Illinois, February 25th, 1868, upon said 
propositions in said bill mentioned or of the number of voters in 
said county at that time, nor of the number thereof who voted at 
said election, nor of the proceedings of the board of supervisors of 
Wayne county at their December term, A. D. 1868, as alleged in 
said bill, except as therein alleged, and thereupon neither admits 
nor denies said averments in said bill, but calls for strict proof 
thereof, if admissable or material to the case. Respondent knows 
nothing or has no knowledge, information, or belief of the proceed- 
ings of the Wayne county board of supervisors at their June term, 
A. D. 1869, as set forth in said bill, other that | than | what is alleged 
therein, and therefore neither admits nor denies the same, but calls 
for proof thereof. 
127 Further answering, respondent says it has no knowledge, 
information, or belief regarding the proceedings of said Wayne 
county board at their meeting on the 9th day of September, 1869, 
as set forth in said bill, otherwise than as there!n stated, and there- 
fore neither admits nor denies the same, but asks for proof thereof. 
Further answering, respondent says it does not know, otherwise than 
by the statements of said bill, regarding the acts and doings of said 
board on the 19th of November, 1869, or the 15th day of January 
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and the 6th day of May, 1870, and has no knowledge, information, 
or belief concerning the same, and therefore neither admits nor de- 
nies said averments, but calls for proof thereof. 

Respondent, further answering, denies that the law under which 
said donation bonds were issued provides that they shall only draw 
interest after maturity, and denies that said bonds were dated Janu- 
ary Ist, 1870, and denies that the amendatory law, dated February 
28th, 1869, is unconstitutional and void; denies that all the acts and 
doings of said board of supervisors is [are] void and without au- 

thority of law in regard to issuing of said bonds. Respond- 
128 ent has no knowledge, information, or belief whether or no 

complainants own the real estate described in said bill, nor 
whether they each pay taxes on real and personal property each 
year, as therein alleged, and therefore neither admits nor denies the 
same, but calls for proof; admits that the auditor of said State is 
about to levy or certify a levy of said tax, to be assessed against the 
property of Wayne county, Illinois, and that the same is about to be 
collected against said taxable property, with which to pay the inter- 
est upon said bonds. 

Admits that said bonds were sold by said railroad company and 
transferred by said company to different persons, and that the same 
are scattered far and wide over the country and in the hands of 
divers persons unknown to orators; admits that the tax to pay said 
interest and the principal of said bonds is collected by the township 
and county collectors of Wayne county, and by said township col- 
lector paid into the hands of said county collector, who pays the 
same over to the State treasurer, who pays the same to the holders 

of the bonds of said Wayne county; admits that the tax to 
129 pay the same is (or was at the filirig of this bill) about to be 

ordered levied by the auditor of the State of Illinois, who di- 
rects the county clerk to levy the same upon all the taxable prop- 
erty in said Wayne county. 

And respondent, further answering, says that it became the pur- 
chaser for value, before due, in the usual course of its business, of 
said bonds and coupons without any notice of any of the defenses 
and objections set out in complainants’ bill herein. Respondent 
avers that all it knew or was obliged to know in purchasing said 
bonds and coupons in manner above stated was the provisions of 
the charter of the Illinois Southeastern Railway Company and 
amendments and the contents and endorsements of the bonds; and 
respondent avers that there was nothing in said laws nor in the face 
or the endorsement of said bonds which could affect their validity 
in any manner in the hands of an innocent purchaser or holder, as 
it is above averred respondent was and as will more fully appear by 
an inspection of said laws, which are public laws, and of said bonds 
and their endorsements, true copies of which are hereto attached 

and made a part of this answer, marked Exhibits “A” and 
150 “8B,” all of respondent’s said donation bonds, Nos. 1 to 10, 
being fac-similes of the copy of No. 1, Exhibit “A,” except the 
bond Nos. thereof. Respondent further avers that as a bona fide 
purchaser of said bonds and coupons, as it was as above stated, it 
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was not obliged to notice nor did it have any knowledge of the facts 
set forth in said bill as to the election of five supervisors instead of 
fifteen, or that they five acted as a board of supervisors instead of 
fifteen in calling said election, submitting said propositions to the 
voters thereat, and managing the fiscal affairs of the county in re- 
gard to the execution and issuing of said bonds and coupons; nor 
was respondent obliged, in buying said bonds and coupons as above 
stated, to notice or have knowledge of the matters and things, rec- 
ords, contained and set forth in said bill of complaint, and therefore 
said bonds and coupons are not affected in respondent’s hands by 
the existence of such matters of record. Respondent further avers 
that, as to it and all other third persons dealing with said county 
bonds upon the market, said supervisors were de facto the super- 
visors in law for said county, and their acts and doings in the prem- 
ises are and were binding upon said county. Respondent 
131 further avers that said bonds and coupons so owned by it as 
aforesaid are valid obligations of said county, notwithstand- 
ing the matters and things set forth and alleged against their validity 
in said bill of complaint, and out [ought] to be paid as due to re- 
spondent. 

That the temporary injunction issued herein enjoining the certi- 
fying, levying, collection, and payment of taxes thereon in payment 
of the principal and interest thereof as it becomes due ought to be 
dissolved. 

And now, having fully answered, respondent prays to be hence dis- 
missed with its reasonable costs, to be taxed. 

CONNOLLY ann MATHER, 


~ 


Sol’s for Society for Savings. 


Exuipit “A.” 


No. 1. UnITeED STATES OF AMERICA, $1,000. 
State of Illinois. 


Wayne County Railroad Bond. 


Registered by the auditor of public accounts of the State of Illinois. 
Principal and interest collected and paid by treasurer State of 
Illinois. 


Know all men by these presents that the County of Wayne, State 

of Illinois, acknowledges itself to owe and be indebted to the “ Illi- 
nois Southeastern Railway Company” or bearer in the sum 

132 of one thousand dollars, which sum the said County of Wayne 
promises to pay, at the American Exchange National Bank, 

in the city of New York, on the first day cf January, A. D. 1890, the 
said county reserving the right to pay this bond at any time after 
ten years from the date of its issue, with interest at the rate of seven 
per centum per annum, payable semi-annually, on the first days of 
January and July of each year, on the presentation and surrender 
of the annexed coupons. This bond is one of a series of bonds issued 
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by Wayne county to aid in the construction of the Illinois South- 
eastern railway in pursuance of the authority conferred by an act 
of the General Assembly of the State of Illinois entitled “An act to 
Incorporate the Illinois Southeastern Railway Company,’ approved 
February 25th, 1867, and an act amendatory thereof, approved 
Mebruary 24th, 1869, and of an election of the legal voiers of Wayne 
county, Illinois, held on the 25th day of February, 1868, under the 
provisions of said act. ‘This bond is not to become a binding obli- 
gation on the county of Wayne until the following conditions 1s|are | 

complied with, to wit, that said company siall have com- 
133 pleted or cause to be completed the whole line of said railroad 

within the limits of Wayne county,and the ears — be running 
upon the same; ana for the payment of said sum of money and the 
interest accruing thereon. in the manner aforesaid, upon the perform- 
ance of said condition, the faith of the said County of Wayne is 
here by irrevoca! ly )) leds ced, 

In witness whereof the said County of Wayne has executed this 
bond by causing the chairman of its board of supervisors to sub- 
scribe his name hereunto, and to be countersigned by the clerk of 
this court and aflixing the seal of said court; all of which is done 
by and under the orders of the board of supervisors of Wayne county, 
at Fairfield, this the sixth day of May, A. D. 1870. 

DANIEL WINGATE, 
Chairman Board of Supervisors. 
Countersigned by— 
OLIVER HOLMES, 


SEAL | Clerk ot County Court. 


STATE OF ILLINOTS, AUDITOR’s OFFICES 
SPRINGFIELD, May 9th, 1870. 
I, Charles E. Lippincott, auditor of public accounts of the State of 
[llinois, do hereby certiiy that the within bond has been reg- 
134 istered in this office th's day pursuant to the provisions of an 
act entitled “An act to amend an act entitled An act to incor- 
porate the Illinois Southeastern Railway Company,” approved Feb- 
ruary 25th, 1869, as well as the provisions of an act entitled “ An 
act to fund aid provide for paying the railroad debts of counties, 
townships, cities, and towns,” in force April 16th, 1869 
In testimony whereof I have hereunto subscribed my name and 
affixed the seal of my office the day and year aforesaid. 
C. E. LIPPINCOTT, 
Auditor Public Accounts. 
STATE OF ILLINOIS, | . 
Wayne County, 5 at 
[, Oliver Holmes, clerk of the county court of Wayne county, In 
the State of Illinois, do hereby certify that the county court of said 
county have entered an order on the records of said county. court 
directing me to endorse upon this bond the following words, to wit: 
All the conditions upon which this bond was to become a binding 
obligation of the county of Wayne have been complied with. 
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In testimony whereof I hereto affix my hand and the seal of said 
court, at Fairfield, this 6th day of May, A. D. 1870. 
OLIVER HOLMES Clerk. 


135 No. 92. UNITED STATES OF AMERICA, $500. 
State of Illinois. 


Wayne County Railroad Bond. 


Registered by auditor of public accounts of the State of Illinois. 
Principal and interest collected and paid by the treasurer State 
of Illinois. 


Know all men by these presents that the County of Wayne, State 
of Illinois, acknowledges itself to owe and be indebted to the “ Illi- 
nois Southeastern Railway Company” or bearer in the sum of five 
hundred dollars, which sum the County of Wayne promises to pay, 
at the American Exchange National Bank, in the city of New York, 
on the Ist day of January, A. D. 1890, the said county reserving the 
right to pay this bond at any time after five years from the date of 
its issue, with interest at the rate of seven per centum per annum, 
payable semi-annually, on the first days of January and July of each 
year, on the presentation and surrender of the annexed coupons, 
this bond being issued, under and pursuant to orders of the county 
court of Wayne county, Illinois, for subscription to the capital stock 
of the Illinois Southeastern Railway Company, as authorized by 

virtue of the laws of the State of Illinois; and the faith of the 
136 County of Wayne is hereby irrevocably pledged for the pay- 
ment of said principal and interest as aforesaid. 

In witness whereof the said County of Wayne has executed this 
bond by causing the chairman of its board of supervisors to subscribe 
his name hereto, and to be countersigned by the clerk of this court 
and affixing the seal of said court; all of which is done at Fairfield, 
[llinois, by and under the order of the board of ’ visors of Wayne 
county, this the nineteenth day of November, A. D. 1869. 


DANIEL WINGATE, 


Chairman Board of Supervisors. 


Countersigned by— 
— OLIVER HOLMES, 
[ SEAL. ] Clerk of County Court. 


AUDITOR'S OFFICE, ILLINOIS, 
SPRINGFIELD, December 7th, 1869. 
I, Charles E. Lippineott, auditor of public accounts of the State of 
Illinois, do hereby certify that the within bond has been registered 
in this office this day pursuant to the provisions of an act entitled 
“An act to fund and provide for payne the railroad debts of 


137 counties, townships, cities, and towns,” in force April 16th, 
1869. | 
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In testimony whereof I have hereunto subscribed my name and 
allixed the seal of my office the day and year aforesaid. 
C. Ek. LIPPINCOTT, 


Auditor Public Accounts. 


(endorsed :) Filed August 14th, A. D. 1886. J. A. Jones, clerk. 


138 UNITED STATES OF AMERICA, } 
Southern istrict of Illinois. } 


ry SS 
In Cireuit Court. Jur Term, A. D. 1886. 
WitttAM N. Borau ef al. 


~~ 


Jor E. Wirsox, County Clerk, et al. J 


) Bill in Equity for Injunce- 
LION, WC. 


The separate answer of Augustus T. Post, one of the defendants, to 
the bill of complaint herein filed. 


This repliant, saving and reserving unto himself all and all man- 
ner of exception to the manifold uncertainties and imperfections of 
said bill, for answer to so much or such parts thereof as he is ad- 
vised it is material or necessary for him to answer, answering, says: 
[le does not know, except by the statement of said bill, whether or 
no complainants are owners of real estate and are tax-payers in 
Wayne county, Illinois, and therefore neither admits nor denies the 
sume, but asks for proof; admits that the county of Wayne adopted 
township organization as the mode of government for said county 
und entered upon the same at the June term, 1860; admits that the 
county court did appoint commissioners, Who proce eded to divide 

the county into fifteen towns, as shown by the report set out 
139 in said bill: admits that the management of the fiscal con- 

cerns of the county as adopted has never been changed, as 
averred in said bill, and that the division of the county into towns 
us made, &ec., has remained the same to this date. Respondent does 
not know, nor has he any information or belief other than as alleged 
1 said bill. whether or ho said Illinois Southeastern R. R. Co. did 
duly organize under said act of Feb. 25th, 1867, and became a body 
corporate, but without any stock subscription being paid or assessed, 
und therefore neither admits nor denies the same, but asks for proof. 

Further answering, respondent says he has no knowledge, infor- 
mation, or belief that five persons claiming to be the board of super- 
visors of said county of Wayne, claiming to represent the fifteen 
towns of said county, and claiming to act under the act of the Legis- 
lature of Illinois approved by the Gove-nor Feb’y 28th, 1867, as- 
sumed their office as district supervisors at the June term, 1867, 
without any order or notice of a change in the government of the 
fiscal affairs of the county of Wayne and without there being any 
record in records of Wayne county of a call for an election or of an 
election or of their being elected and retained the same until June, 
1872; that by a general expression and demand of the people in 
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opposition to the usurpation of the fiscal affairs of the county 
140 __ by the said five persons the Legislature did, on the 12th day 

of April, 1871, repeal the said act creating said district su- 
pervisors and enacted that act reducing township organization into 
one act be re-enacted ; that during their usurpation the said district 
supervisors under said act did, on the 18th day of January, 1868, 
while the county was under township organization with fifteen 
towns, as had been before divided, submit to the voters of said 
county the proposition claiming to be under section seven of said 
act for the incorporation of the Illinois Southeastern Railroad Com- 
pany, as in said bill set out, the proposition set forth in said bill to 
be voted on as one proposition, and therefore neither admits nor 
denies said allegations of said bill, but, if material to the determina- 
tion of this cause, asks for strict proof thereof. 

Respondent has no knowledge, information, or belief about an 
election in Wayne county, Ills., Feb’y 25th, 1868, upon said propo- 
sitions in said bill mentioned or of the number of voters in said 
county at that time, nor of the number thereof who voted at said 
election, nor of the proceedings of the board of supervisers of Wayne 
county at their December term, A. D. 1868, as alleged in said bill, 

except as therein alleged, and therefore neither admits nor 
141 denies said averments in said bill, but calls for strict proof 
thereof if admissible or material to this case. 

Respondent knows nothing and has no knowledge, information, or 
belief of the proceedings of the Wayne county board of supervisors 
at their June term, A. D. 1869, as set forth in said bill, other than 
what is alleged therein, and therefore neither admits nor denies the 
same, but asks for proof thereof. Further answering, respondent 
says it does not know otherwise than by the statements in said bill 
regarding the acts and doings of said board on the 19th of Novem- 
ber, 1869, or the 15th of January and the 6th day of May, 1870, and 
has no knowledge, information, or belief concerning the same, and 
therefore neither admits nor denies the said amounts, but asks for 
strict proof thereof. Respondent, further answering, denies that the 
law under which said donation bonds were issued provides that they 
shall only draw interest after maturity, and denies that the said 
bonds were dated January Ist, 1870, and denies that the amendatory 
law, dated Febr’y 28th, 1869, is is unconstitutional and void ; denies 
that all the acts and doings of said board of supervisors is void and 
without authority of law in regard to the issuing of said bonds. 

Respondent has no knowledge, information, or belief whether 
142 = orno the complainants own the real estate described in said 

bill, nor whether they each pay taxes or real and personal 
property each year, as therein alleged, and therefore neither admit- 
nor deny- the same, but ask- for proof; admits that the auditor of 
said State is about to levy or certify a levy of said tax to be assessed 
against the property of Wayne county, Illinois, and that the same 
is about to be collected against said taxable property with which to 
pay the interest upon said bonds; admits that said bonds were sold 
by said railroad company and transferred by said company to differ- 
ent persons, and that the same are scattered far and wide over the 
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country and in the hands of divers persons unknown to orators ; 
admits that the tax to pay said interest & the principal of said bonds 
is collected by the township & county collectors of Wayne county, 
and by said township collectors paid into the lands of said county 
collector, who pays the same over to the State officers, who pays it 
to the holders of said bonds and coupons; admits that the tax to 
pay the same is (or was at the filing of this bill) about to be ordered 
levied by the auditor of the State of [llinois, who directs the county 
clerk to levy the same upon all the taxable property in said Wayne 
county. 
And respondent, further answering, says that he purchased for 
value, in the usual course of his business, without notice 
143 of any defence thereto, a part of the bonds described in said 
bill and their coupons, and is now the owner and _ holder 
thereof, viz: Nos. 1 to 46, both inc., for $500 each, dated Sept. 9th, 
1869, and Nos. 287, 291, 296, 402, 403, 404, 405, 406, 407, 408, 411, 
412,414, 415, 418, 420, 425, 427, 428, 429, 450, 451, 4385, 436, 437, 
438, 440, 441, 443, 444, 445, 446, 463, 464, 465, 466, 4738, 474, 476, 
ISo, 454, 485, 486, 487, 488, 489, 490, 491, 492, 493, 494, 495, 496, 
497, dated Jan’y 20th, 1870, for $100 each, and Nos. 5, 6, 7, 8, 89, 
J1, 92, 95, 94, 95, dated Nov. 16, 1869, and Nos. 32, 33, 51, 52, 73, 
83, 54, 85, dated Nov. 19, 1869, for $100 each, all belonging to the 
subscription issue of said bonds, and Nos. 11, 12, 13, 20, & 56, for 
$1,000 each, dated May 6th, 1870, of the donation issue thereof. 
Respondent avers that all he was obliged to know as the innocent 
buyer of said bonds & coupons was the law and the recitals of said 
bonds, and there was nothing on the face of either which could or 
did effect their validity in his hands, as will more fully appear by 
an inspection of the laws under which said bonds and coupons 
issued and the recitals of the bonds, as will appear by them when 
produced when & where this hon. court shall direct. Respondent 
further avers that asa bona fide purchaser of said bonds and coupons, 
which he is as above stated, he was not obliged to notice, nor did 
he have any knowledge of the alleged matters in said bill as tothe 
election of five supervisors instead of fifteen, or that they five 
144 = acted asa board of supervisors instead of fifteen in calling 
said election, submitting said propositions to the voters 
thereat, and managing the fiscal affairs of suid county in regard to 
the execution and delivering of said bonds and coupons, nor was 
respondent obliged in buying said bonds and coupons, as before 
stated, to notice or have knowledge of the matters and things in 
said county records contained and set forth in said bill of complaint, 
and therefore said bonds and coupons are not affected in respond- 
ent’s hands by the existence of such matters of record. Respondent 
further avers that as to it and all their | other] persons dealing with 
said county bonds upon the market said supervisors were de facto the 
supervisors in law for said county, and their acts and doings in the 
premises are and were binding upon said county. 
Respondent further avers that said bonds and coupons so ewned 
by him, as aforesaid, are valid obligations of said county, notwith- 
standing the matters and things set forth and alleged against their 
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validity in said bill of complaint, and ought to be paid as due to re- 
spondent. 

That the temporary injunction issued herein, enjoining the certify- 
ing, levying, collecting, and paying the principal and interest of 
said bonds and coupons owned by respondent, as it [they] became 
due, ought to dissolved. 

And now, having fully answered, respondent prays to be hence 
dismissed with his reasonable costs herein expended, 

CONNOLLY & MATHER, 
His Solicitors. 


(Endorsed :) Filed August 14, 1886. J. A. Jones, clerk. 


145 And afterwards, to wit, on August 21st, A. D. 1886, came 
Daniel Wingate, chairman of board of supervisors of Wayne 

county, and filed in said clerk’s office his aflidavit in said cause; 

which said affidavit is in the words and figures following, to wit: 


SrTaTE OF ILLINOIs, | 
County of Wayne. | 
To the auditor of public accounts of the State of Illinois: 

I, Daniel Wingate, chairman of the board of supervisors of Wayne 
county, Illinois, do hereby certify that the board of supervisors of 
and acting for and in behalf — the county of Wayne and State of 
Illinois have issued three hundred and thirty-four (334) bonds of 
said county, each for the sum of one hundred dollars, dated the 20th 
day of January, A. D. 1870, amounting to the sum total of thirty- 
three thousand four hundred dollars ($33,400), due on the first (1st) 
day of July, A. D. 1889, or at any time after five years from the date 
of their issue, at the option of said county of Wayne, bearing inter- 
est from date at the rate of (7) seven per cent. per annum, payable 
semi-annually, on the first (Ist) days of January and July of each 

year, at the American Exchange National Bank, in New 
146 York; that said bonds were issued to and in aid of the con- 
struction of the Illinois Southeastern railway under and by 
virtue of a general law of the State of Illinois authorizing counties, 
towns, &c., to subscribe to the capital stock of railway companies, 
enacted and approved on the (6th) sixth day of November, A. D. 
1849, and under an order of the said board of supervisors made and 
entered on the 18th day of January, A. D. 1868, and for an election 
held pursuant to said order on the 25th day of February, 1868, and 
that all the acts and conditions required to be done preliminary to 
the issuing, Wce.,of said bonds and each of them have been in all re- 
gards complied with. 
DANIEL WINGATE, 


Chairman of Board of Supervisors. 


Sworn to and subscribed before Oliver Holmes, 
> ae He 7 he el *k f said | an : nNrICArRE sc YT 
[Revenue stamp.| the clerk of said board of supervisors, this 21st 
day of January, A. D. 1870. 

[SEAL. ] OLIVER HOLMES, Co. Clerk. 
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AvupitTor’s Orricer, ILLINOoIs. 
SPRINGFIELD, August 9th, 1886. 


|, Charles E. Swigert, auditor of public accounts of the State 
147 _—off Illinois, do hereby certify that the foregoing and annexed 
instrument is a true, full, and correct copy of certificate of 
Daniel Wingate, chairman of county board, Wayne county, in re- 
gard to registration of bonds issued by said county, now on file in 

and forming part of the records of the records of this office. 
In testimony whereof I hereunto subscribe my name and 
[u.s.] affix the seal of my office, at Springfield, the day and year 

first above written. 
CHAS. P. SWIGERT, 


Auditor Public Account-. 
(Endorsed:) Filed August 21st, 1886. J. A. Jones, clerk. 


And afterwards, to wit, on the 21st day of August, A. D. 1886, 
came Daniel Wingate, chairman of board of supervisors, and filed 
in said clerk’s office his three certificates of registration of bonds in 
said cause, dated, respectively, Sep. 9, 69; Nov. 19, ’69, & May 6, 
‘70; which said certificates are, respectively, in the words and fig- 
ures following, to wit: 


STATE OF ILLINoIs, County of Wawne: 


AIRFIELD, September 9th, 1869. 


To the auditor of publie accounts of the State of Illinois, Spring- 
field, Illinois. 
) Sir: I herewith transmit to you for registration in your 
148 ___ office, under the provisions of an act entitled “An act to fund 
and provide for paying the railroad debts of counties, town- 
ships, cities, and towns,” in foree April 16th, 1869, the following 
bonds, being sixty-six (66) in number, dated September 9th, 1869, 
amounting to thirty-three thousand dollars (335,000), payable on 
the first day of January, 1890, and bearing interest at the rate of 
seven per centum per annum, payable semi-annually. ‘These bonds 
are issued by the county of Wayne and State of [llinois to the Illi- 
nois Southeastern Railway Company under and by virtue of the 
provisions of an act authorizing counties and cities in the State of 
Illinois to subscribe to the capital stock — or make loans to railway 
Cos., and also “ An act to amend an act entitled An act to incorpo- 
rate the ‘ Illinois Southeastern Railway Company,” approved Feb- 
ruary 24th, 1869; and I, as chairman of board of supervisors of said 
county of Wayne, do hereby certify that all the preliminary cond1- 
tions in the act “in force April 16th, 1869,” required to be done to 
authorize the registration of these bonds and to entitle them to the 
benefit of said act last referred to have been fully complied with, to 
the best of my knowledge and belief. 

149 (Signed) DANIEL WINGATE, 

Chairman Board of Supervisors of Wayne County, Illinois. 
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Subscribed and sworn to by the said Daniel Wingate before me 
this ninth day of September, A. D. 1869. 
[SEAL. | OLIVER HOLMES, 


Clerk County Court, Wayne Co., Ill. 


AUDITOR’sS OFFIck, ILLINOTs, 
SPRINGFIELD, August 9th, 1886. 

I, Charles P. Swigert, auditor of public accounts of the State of 
Illinois, do hereby certify that the foregoing and annexed instru- 
ment is a true, full, and correct copy of certificate of Daniel Win- 
gate, chairman of county board of Wayne county, in regard to regis- 
tration of bonds issued by said county, now on file in and forming 
part of the records of this office. 

[In testimony whereof I hereunto subscribe my name and 
[u. s.] affix the seal of my office, at Springfield, the day and year 
first above written. 
CHAS. P. SWIGERT, 
Auditor of P. A. 


(Endorsed :) Filed September 27th, 1869. C. E. Lippincott, auditor 
yy * 
(Endorsed :) Filed August 21,1886. J. A. Jones, clerk. 


150 =Srate or ILiinots, County of Wayne: 
NOVEMBER 191TH, 1869. 
To the auditor of public accounts of the State of Illinois, Spring- 
field, Illinois : 

Sir: I herewith transmit to you for registration in your office, 
under the provisions of the act entitled “An act to fund and provide 
for paying the railroad debts of counties, townships, cities, and towns,” 
in force April 16th, 1869, the following bonds, being 166 of one-hun- 
dred-dollar bonds and 34 of five-hundred-dollar bonds in number, 
dated November 19th, 1869, amounting to ($33,600) thirty-three 
thousand six hundred dollars, the one-hundred-dollar bonds payable 
on July Ist, 1889; the five-hundred-dollar bonds payable January 
Ist, 1890, and bearing interest at the rate of seven per centum per 
annum, payable semi-annually. These bonds are issued by the 
board of supervisors of the county of Wayne and State of Illinois 
to the “ Illinois Southeastern Railway Company,” under and by au- 
thority of the provisions of an act of the Legislature, approved the 
25th day of February, 1867, incorporating the said railway com- 

pany, and an order of the board of supervisors of Wayne 
151 ~—county, Illinois, made on the 18th day of January, 1865, and 

an election held in said county by virtue of said order on the 
25th day of February, 1868; and I, as chairman of said board of 
supervisors, do hereby certify that all the preliminary conditions in 
the act “in force April 16th, 1869,” required to be done to authorize 
the registration of these bonds and to entitle them to the rights of 
said act last referred to have been fully complied with, to the best 
of my knowledge and belief. 

DANIEL WINGATE, 

Chairman of Board of Supervisors, Wayne County, Illinois. 


‘ 
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Subscribed and sworn to by the said Daniel Wingate be- 
fore me this 3d day of Dee., A. D. 1869. 
OLIVER HOLMES, 
County Clerk, Wayne County, Illinois. 


[| SEAL. | 


Aup!Tor’s OFrrice, ILLINoIs, 
SPRINGFIELD, Aug. 9th, 1886. 

[, Charles P. Swigert, auditor of public accounts of the State of 
Illinois, do hereby certify that the foregoing and annexed instru- 
-y ment is a true, full, and correct copy of certificate of Daniel Win- 
gate, chairman of county board of Wayne Co., in regard to registra- 

tion of bonds issued by said county, now on file in and form- 


152. = ing part of the records of this office. 
‘ In testimony whereof I hereunto subscribe my name and 


affix the seal of my oflice, at Springfield, the day and year first above 
written. 
[L. 8. | CHAS. P. SWIGERT, 


i 
Auditor of Publie Accounts. 


- 


(Endorsed :) Filed Dee. 7th, 1869. C. E. Lippincott, auditor public 
accounts. 


(endorsed :) Filed August 21st, 1SS6. J. A. Jones, clerk. 


STATE OF ILLINOIS, County of Wayne: 


Ww .. May Orn, 1870. 
To the auditor of publie accounts of tie State of Illinois, Springfield, 


[llinois: 

Sir: I herewith transmit to you for registration in your office, 
under the provisions of the act entitled “An act to fund and provide 
for paying the railroad debts of counties, townships, cities, and 
towns,” in foree April 16th, 1869, the- following bonds, being one 
hundred in number, dated May 6th,1870, amounting to ($100,000.00) 
one hundred thousand dollars, payable on the 6th day of May, 1890, 

and bearing interest at the rate of seven per centum per 
155 annum, payable semi-annually. These bonds are issued by 
the boardof supervisors in [of] the county of Wayneand State 
of Illinois LO the Illinois Southeastern Railway ( ompany, under and 
by authority of the provisions of an act of the General Assembly of 
+> the State of Illinois entitled “An act to incorporate the Illinois South- 
eastern Railway Company,” approved February 25th, 1867, and an 
act amendatory thereof, approved Feb’y 24th, 1869, and an election 
of the legal voters of Wayne county, [llinois, held on the 25th day 
of February, 1868; and I, as chairman of said board of supervisors, 
do certify that all the preliminary conditions in the act “in force 
April 16th, 1869,” required to be done to authorize the registration 
of these bonds and to entitle them to the benefits of the said act last 
referred to have been fully complied with, to the best of my knowl- 
edge and belief. 


DANIEL WINGATE, 
Chairman Board of Supervisors, Wayne County, Illinois. 
10—614 
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Subscribed and sworn to by the said Daniel Wingate before me 

this 6th day of May, A. D. 1870. 

[ SEAL. | OLIVER HOLMES, 
County Clerk. 


154 AvupITorR’s Orricr, ILLINOIS, 
SPRINGFIELD, Aug. 9th, 1886. 


I, Charles P. Swigert, auditor of public accounts of the State of 
Illinois, do hereby certify that the foregoing and annexed instru- 
ment is a true, full, and correct copy of certificate of Daniel Win- 
gate, as chairman of county board of Wayne county, in regard to 
registration of bonds issued by said county, now on file in and form- 
ing part of the records of this office. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of my office, at Springfield, the day and year first above 
written. 

[L. s.] | CHAS. P. SWIGERT, 


F | uditor Public Accounts. 


(Endorsed :) Filed May 9th,1870. C. E. Lippincott, auditor publie 
accounts. 
(Endorsed :) Filed August 2lst, 1886. J. A. Jones, clerk. 


155 And afterwards, to wit, on September 29th, 1886, came Jos. 

E. Wilson and filed in said clerk’s office a copy of the abstract 
of votes cast at an election held in said Wayne county May 18th, 
1867; also abstract of votes cast in the Ist, 2nd, & 4th district- Mav 
18th, 1867; which said several abstracts are in the words and fig- 
ures following, respectively, to wit: 


‘EXHIBIT 1. 
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We do hereby certify that the foregoing is a true and correct ab- 
stract of votes cast at an election held in said county on Saturday, 


JOSEPH E. WILSON, COUNTY CLERK, ET AL., &C. io 


the 18th day of May, A. D. 1867, for the respective persons 
156 ~=therein named as supervisors. 
W. L. BEESON, J. P. 
NATHAN ATTEBERRY, J. P. 


Attest: OLIVER HOLMES, CVE. 


[, Joseph E. Wilson, county clerk of Wayne county, State of Ilh- 
nois, do certify that the above is a true and correct copy of the files 
in my office of the returns of an election for district supervisors of 
the county of Wayne; and I further certify that I find no return 
nor certificate on |of | an election for the third district; neither do I 
find any return of any election on the lst Tuesday of April, 1867, 
for district supervisor. 

Dated this 21st day of September, 1886. 


| Wayne County Seal. ] 


J. E. WILSON, Co. CVE. 


Exuipit “2.” 


(Abstract of 1st Dist.) 


Abstract of votes given in the courity of Wayne and State of Illinois 
for supervisors of the first district on Saturday, the 18th day of 
May, one thousand eight hundred and sixty-seven. 


D. Wingate had 47 votes. 
Jobn Keen, Jr., had 48 votes. 
R. ‘T. Forth had 44 votes. 
157 Poll books opened and abstract made in our presence, at 
the clerk’s office, in Fairfield, this 25th day of May, A. D. 
1867. 
WM. L. BEESON, J. P. 
NATHAN ATTEBERRY, J. P. 


STATE OF ILLINOIS, | .. . 
Wayne County, Jf ° 
CLERK’s OFFICE, County Court, 
FAIRFIELD, May 25th, 1867. 


I, Oliver Holmes, clerk of the county court within the county and 
State aforesaid, do hereby certify that the foregoing is a correct state- 
ment of the votes cast for the above-named persons as supervisors of 
the first district at an election held in different towns of said dis- 
trict on Saturday, the 18th day of May, A. D. 1867. 

[In testimony whereof I have hereunto set my hand and 
affixed the seal of said court, at my office, in Fairfield, this 
25th day of May, A. D. 1867. 

OLIVER HOLMES, Co. CPk. 


[ SEAL. | 
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I, Joseph E. Wilson, county clerk of Wayne county, State of Illi- 
nois, hereby certify that the above is a true and correct copy of files 
in my office. 

Dated this 20th day of September, 1556. 

[ Wayne County Seal. ] 
J. E. WILSON, 
County Clerk. 


cc >) 


158 ExuHIpit “38. 
(Abstract of 2nd Dist.) 


Abstract of votes given in the county of Wayne and State of Illinois 
for supervisors of the second district on Saturday, the. 1Sth day of 
May, one thousand eight hundred and sixty-seven. 


M. H. Harris had two hundred and fifty-one votes. 

Titus Buffington had one hundred and eighty vetes. 

J. B. Borah had two hundred and thirteen votes. 

D. N. Ulm had seventy-six votes. 

Jefferson Sloan had one vote. 

A. Rinard had five votes. 

T. L. Moore had three votes. 

J. C. Bestom had three votes. 

T. Smith had one vote. 

Wm. McClure, one vote: and 

M. Book had three votes. : 

Poll books opened and abstract made in our presence, at the clerk’s  , 

office, in Fairfield, this 25th day of May, A. D. 1867. Z 

W. L. BEESON, J. P. - 
NATHAN ATTEBERRY, J. P 


STATE OF ILLINOIS, i 
County of Wayne, f * 


CLERK'S OFFICE, County CouRT, 

AIRFIELD, May 25th, 1867. 
I, Oliver Holmes, clerk of the county court within the county and 
State aforesaid, do hereby certify that the foregoing is a cor- 
159 rect statement of the votes cast for the above-named persons 
as supervisors of the second district at an election held in the 
different towns of said district on Saturday, the 18th day of May, 

A. D. 1867. 
In testimony whereof I have hereunto set. my hand and 
(seAL.] affixed the seal of said court, at Fairfield, in my office, this 
25th day of May, A. D. 1867. 
OLIVER HOLMES, Co. CI. 


I, Joseph KE. Wilson, county clerk of Wayne county, III., hereby 
certify that the above is a true and correct copy of files in my office. 
[ Wayne County Seal. ] 

JOSEPH E. WILSON, 
County Clerk. 
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“Exnipit 4.” 
(Abstract of Ath Dist.) 


Abstract of votes given in the county of Wayne and State of Illinois 
for supervisors of the fourth district on Saturday, the 18th day of 
May, one thousand eight hundred and sixty-seven. 


L. N. Cisne had fifty votes. 
William Mix had one vote. 
William H. Mix had one vote. 
Poll books opened and abstract made in our presence, at 
160 the clerk’s ollice, in Fairfield, this 25th day of May, A. A 
1S67. 
W. L. BEESON, J. P. 
NATHAN ATTEBERRY, J. P. 


STATE OF [LLINOIS, - 
Wayne County, } - 


CLERK’s Orrtce, County Court, 
FAIRFIELD, May 25th, A. D. 1867. 

[, Oliver Holmes, clerk of the county court within the county and 
State aforesaid, do hereby certify that the foregoing is a correct state- 
ment of the votes cast for the above-named persons as supervisors of 
the fourth district at an election held in the different towns of said 
district on Saturday, the 18th day of May A. D. 1867. 

[In testimony whereof | have hereunto set my hand and 
[seAL.] allixed the seal of said court, at my office, in Fairfield, this 
25th day of May, A. D. 1867. 
OLIVER HOLMES, 
County Clerk. 


[, Joseph E. Wilson, county clerk of Wayne county, State of Illi- 
nols, hereby certify that the above is a true and correct copy of files 
In my othee. 

Dated this 20th day of pept., LS86 


| Wayne County Seal. | 


J. E. WILSON, Co. CVE. 
(Iendorsed:) Filed Sept. 29th, 1886. J. A. Jones, clerk. 


16] And afterwards, to wit, on September 29th, A. D. 1886, 

came the complainants, by their solicitors, and filed in the 
clerk’s otlice of this court coples of proce dings of board of Ssuper- 
visors of Wayne county, marked, respectively, Exhibits “5,” “6,” and 
“7;” which said exhibits are, respectively, in the words and figures 
following, to wit: 
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“Exuibit 5.’ 


Called Session, January, A. D. 1868. 


STATE OF ILLINOIS, | .. 
, 8s. 
Wayne County, j if 


Board of Supervisors, Call Session. January Term, A. D. 1868 


On Saturday, the 18th day of January, A. D. 1868, being the 18th . 
day of January, 1868. 

Present: Daniel Wingate, chairman; Oliver Holmes, clerk; 
Daniel Haines, sheriff; Levi M. Cisne, Miles Harris, Jacob LB. Borah, 
and Copeland Mckelvy. 

Be it remembered that on Saturday, the 18th day of January, 
1868, the same being as yet one of the days of the aforesaid meeting of 
said board of supervisors, the following, among other, proceedings was 
| were] had and entered of record on said board in words and figures | 
following, to wit: On motion, it is ordered that the notice filed in 

the clerk’s office by Miles Harris and Jacob Bb. Borah fora 

162 ~=—call meeting of the aforesaid board be entered of record, and 
is as follows, and was filed in the clerk’s office January 13th, 


1868: 


To Daniel ——— Levi Cisne, and Copeland Mckelvy, supervisors i? 
of Wayne county, Illinois. 


GENTLEMEN : There will be a special meeting of the board of 
supervisors of Wayne county, Illinois, convened at Fairfield, in said 
county, on Saturday, the ISth day of January, A. D. 1868, for the 
purpose of ordering an election for submitting to the people of 
Wayne county the question of donating and subscribing county 
bonds to and in the construction of a railroad through Wayne county, 
and such other purposes and business as said court may see proper 
to transact. 

Witness our hands and seals this 13th day of January, A. D. 1868. 

JACOB B. BORAH, [seat.] 
MILES H. HARRIS, [seat.] 


Supervisors of Wayne County, Illinois. 


On motion of Levi M. Cisne, it is ordered by the board of super- 
visors of Wayne county, in the State of Illinois, that a special elec- 
tion shall be held in the usual places of voting in the said county 
of Wayne, on the 25th day of February, A. D. 1868, upon the follow- | 
ing propositions, to wit: 
That the county of Wayne subscribe the sum of one 
163 hundred thousand dollars to the capital stock of the Illinois 
Southeastern Railway Company. 
2nd. That in payment for such subscription to the capital stock 
of said company bonds of the said county of Wayne be issued to said ad 
railway company, one-half of the amount to be in bonds of the de- e% 


ee 
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nomination of one hundred dollars each and the other half of said 
bonds to be of the denomination of not less than five hundred nor 
more than one thousand dollarseach,said bonds to bear interest, at the 
rate of seven per cent. per annuin, from the date of their delivery to 
the said railway company, payable half-yearly, in the city of New 
York, on the first days of January and July of each year, said bonds 
to be so drawn that the county of Wayne may pay them at any time 
after five years from the date of issuing the same, but the said county 
of Wayne shall not be compelled to pay the principal of any of said 
bonds until after the expiration of twenty years from the date of 
issuing the same, and that the faith of the county of Wayne be 
pledged for the payment of the interest accruing upon said bonds 
and for the ultimate payment of the principal: Pvovided, That the 
said bonds so issued shall be delivered to said railway company and 
become binding upon the county of Wavne in the following man- 

ner, to wit: 
164 The board of supervisors of Wayne county shall deliver 

one-third of said amount of one hundred thousand dollars of 
bonds to the said railway company when ten consecutive miles of 
the grade, bridging, and tieing of said railroad shall be ready for 
the iron in said county of Wayne, and not sooner; and when an- 
other ten miles of said railroad shall be completed as aforesaid in 
said county the board of supervisors shall deliver to said railway 
company another one-third of the amount of said one hundred 
thousand dollars of said bonds, and not sooner; and when the whole 
of the grading, bridging, and tying of said railroad shall be com- 


— 


pleted and ready for the iron of said railroad in the said county of 


Wayne the board of supervisors of said county shall deliver to said 
railway company the remainder of said one hundred thousand dol- 
lars of bonds, and not sooner. 

ord. That a tax upon all the taxable property of said Wayne 
county be annually levied and collected sufficient to pay the inter- 
est upon said bonds as it becomes due and payable according to con- 
ditions of said bonds 

That all the aforesaid propositions as to subscriptions be voted 

upon as one question, and all voters of said Wayne county 
165. ——~who favor the adoption of said propositions shall have writ- 

ten or printed on their ballots “For subscription,” and all 
voters of said county of Wayne who oppose the adoption of said 
proposition- shall have written or printed on their ballots “Against 
subscription.” 

And be it further ordered by the board of supervisors of said 
Wayne county, in the State of Illinois, that at the special election 
heretofore ordered to be held at the usual place of voting, in the 
said county, on the 25th day of February, A. D. 1868, the following 
additional propositions shall be voted upon as an inducement or 
bonus towards building the Illinois Southeastern railway: 

Ist. That the county of Wayne, in the State of Illinois, shall 
donate the sum of one hundred thousand dollars to the Illinois 
Southeastern Railway Company. 

2nd. That,in payment of such donation, bonds of the said county 


SO WILLIAM N. BORAH ET AL. VS. 


of Wayne be issued, made payable, and delivered to the directors of 
the said railway company, and such bonds shall be in any sum not 
less than one hundred dollars nor mor- than one thousand dollars 
each, in the discretion of the board of supervisors of said county of 
Wayne, said bonds to bear interest from the time of the completion 

of said Illinois Southeastern railway in running order 
166 ~=through the said county of Wayne, at the rate of seven per 

cent. per annum, payable half-vearly, at the city of New 
York, on the first days of January and July of each year after such 
interest becomes due, the said bonds to be so drawn as to give the 
said county of Wayne the right to pay them or any of them at any 
time after ten years after the date of issuing the same, but reserving 
to the said county of Wayne the right of not being compelled to 
pay the principal of said bonds until the expiration of twenty years 
after the date of issuing the same: Provided, That the bonds so 
donated, issued, and delivered shall not mature nor become due or 
payable, nor any of the interest thereon or any part thereof become 
due or payable, nor shall any liability attach to said county of 
Wayne to pay said bonds or any part of them nor any of the in- 
terest upon them until said railway shall be completed within the 
whole limits of the line of said Wayne county and the cars run- 
ning thereon, and each of the bonds so donated shall declare upon 
its face the conditions upon which it becomes due and payable. 

ord. That the faith of the said county of Wayne be pledged for 
the payment of the interest accruing upon said bonds according to 

the conditions of the same and for the ultimate payment of 
167 ‘the principal, and that a tax upon all the taxable property 

in said county of Wayne sufficient to pay the interest upon 
said bonds as it accrues be annually levied and collected for the 
payment of interest. 

That all of said propositions for donation to said Illinois South- 
eastern Railway Company be voted upon as one question, and all 
the voters of said county of Wayne whi favor the adoption of said 
proposition shall have written or printed upon their ballots “ For 
donation,” and all the voters of said county of Wayne who oppose 
the adoption of said proposition shall have written or printed upon 
their ballots “Against donation,” which election shall be held in 
accordance with the laws governing the general elections of this 
State, which election will be opened at eight o’clock in the morning 
and will continue open until six o’clock of the same day. 

That the line of said railway shall be located and run between the 
southwest corner of section fifteen, township one south, range seven 
east, and a point not more than one and one-half miles east of said 
southwest corner of said section fifteen, in said township and range. 

It is hereby expressly agreed and understood that if the 

168 company or corporation who undertake to build said road 
should do enough work upon the same to entitle them to re- 

ceive any of said bonds of Wayne county the [they] shall enter into 
an obligation with the board of supervisors of Wayne county bind- 
ing themselves in a legal manner to complete the road through the 
entire length of Wayne county ready for the cars and rolling stock 
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within six years from the date of the delivery of the first bonds of 
said county of Wayne to them, or on condition that if the road is 
not completed within said time that the road-bed, ties , bridges, cul- 
verts, rails, and all the materials composing said road within the 
county of Wayne shall be completely forfeited and become the sole 
and exclusive property of the said Wayne county, to be used by the 
said Wayne county thereafter as they, by said board of supervisors, 
shall think best. By order of the county court. 


I, Joseph E. Wilson, county clerk of Wayne county, do hereby 
certify that the foregoing is a true and correct copy of the record of 
proceedings had and part of record in my office, as appears of said 
record, commencing after the heading marked “ Ex. No, 5.” 

Dated Fairfield, Wayne Co., IIL, Sept. 25th, 1886. 

[Seal Wayne County. ] 


J. E. WILSON, Co. CCK. 


L169 And afterwards, to wit, on September 29th, A. D. 1886, 

Came the parties herein. by their solic! !tors, and file- 1 In said 
clerk’s office a stipulation in said cause; which said stipulation 1s in 
the words and figures following, to wit : 


Circurr Court, UNITED STATEs, | 
Southern District of Illinois, 


™ 5 
ee 


June Term, 1886 


Wa. N. Boran ef al. ) 
Us > Bill for Injunction and Cancellation of Bonds. 


J. E. Wuson ct al. | 


It is admitted that the complainants are tax-payers of Wayne 
county, [llinois. 

Complainants have leave to substitute the amended printed bill 
of complaint for the original, with leave to withdraw the original 
COpYy. 

[t is admitted that the Exhibit “A” of complainant- correctly sets 
forth the division of the county of Wayne, March term, 1860, into 
township organization. 

lt is agreed that the act Feb. 2d, 1867, of the Legislature of the 
State of Illinois, entitled “An act to change the time of electing 
certain officers in a county therein named ;” also the original act 

and amendatory acts incorporating the III. 8S. E. R. R. Co 
170 approved, respectively, on Feb. 25, 1867, and Feb. 24th, 1869, 

are admitted as evidence; also that taxes has [have] been 
regular- extended, collected, and paid to pay interest on said bonds 
under the registration ; that the parties holding the said bonds are 
bona fide holders without notice, except as to the want of power as 
declared by the various acts of the Legislature referred to in the bill 
and answers. 

It is admitted that no election was held by the voters of Wayne 

l1—614 
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county directly on the question of adopting the act of Feb’y 2d; 
1867, entitled “An act to change the time of electing certain officers 
in a county therein named,” but an election was held by said voters 
in May, 1867, under said act, for the election of district supervisors 
for the several district- of said county, as specified in said act, at 
which election supervisors were elected for the several districts of said 
county in accordance with the provisions of said act. 

It is further stipulated that the following, Exhibits “A” & “ b,” 
are true copies of one each of the subscription and donation issue of 
said bonds, together with the certificates and endorsements thereon. 

H. TOMPKINS, 
BELL anp GREEN, For PU iis. 
CONNOLLY anp MATHER, 
BAILEY ann SEDGWICK, anp 
SAUNDERS anp HAYNES, 

lor Def ndauts. 


(Endorsed:) Filed Sept. 29th, 1886. J. A. Jones, clerk. 
171 “EXuibit 6.” 


STATE OF ILLINOIS, | 
4 ’ - dd - 
Wayne County, § 


3oard of Supervisors. June Term, A. D. 1869. 


On this the seventh day of June, in the year of our Lord one 
thousand eight hundred and sixty-nine, being the Ist day of June 
term, 1569. 

Present: Daniel Wingate, chairman; Oliver Holmes, cler 
D. Bennett, sheriff; Copeland McKelvy, Miles N. Harris, J. B. 1] 
L. M. Cisne, members of the board of supervisors. 

Attest: OLIVER HOLMES, Clerk. 


x: i. 


orah, 


se it remembered that on this the 7th day of ‘June, A. D. 1869, 
the same being as yet one of the days of the aforesaid meeting of 
said board of supervisors, the following, among other, proceedings 
was [were] had and entered of record on said board in the words 
and figures following, to wit: 

On motion of Copeland McKelvy it is hereby ordered by the court 
that C. C. Bogg be, and he is hereby, authorized to procure, at the 
cost of Wayne county, suitable blanks, engraved forms, of subscrip- 
tion and donation bonds, to be issued the [to] the Illinois South- 

eastern Railway Company according to the orders of this 
172 court heretofore entered making such subscription and dona- 

tion. The forms of one-half of said subscription bonds, to 
wit, fifty thousand dollars, shall be in the sum of one hundred dol- 
lars each, and the remainder of said subscription bonds shall be in 
the sum of five hundred dollars, and all of said subscription bonds 
shall be substantially in the following words, to wit: 
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Unitrep STATES oF AMERICA. 
State of Illinois. 


| Vignette. Train of cars. | 
NO. aw. Wayne County Railroad Bond. = 


ICnow all men by these presents that the County of Wayne, State 
of Illinois, acknowledges itself to owe and be indebted to the Illinois 
Southeastern Railway Company or bearer in the sum of — dollars, 
which sum the said County of Wayne promises to pay, at the 
Bank, in the city of New York, on the — day of ——, A. D.18—, the 
said county reserving the right to pay this bond at any time after 
five years from the date of its issue, with interest at the rate of seven 
per centum per annum, payable semi-annually, on the first day- of 

January and July of each year, on the presentation and sur- 
175 ~—render of the annexed coupons. 

This bond is issued under and pursuant to orders of the 
county court of Wayne county for subscription to the capital stock 
of the Illinois Southeastern Railway Company, as authorized by the 
law of State of Illinois. 

And the faith of the county of Wayne Is hereby firmly pledged 
for the payment of suid principal and interest as aforesaid. 

In testimony whereof the said county of 

Wayne County Seal. Wayne has executed this bond by causing the 

chairman of the Board of Supervisors to sub- 

scribe his name hereto and to be countersigned by the clerk of the 
court, and aflixing the seal of said court. 

All of which is done by and under the order of the board of su- 
pervisors of Wayne county, at Fairfield, this the — day of i ie 
D. 18—. 


od 


’ 
Chairman Bo rd of Supervisors. 
Countersigned by— 


? 
County ( Le rk. 


And to said form of bonds there shall be attached forty blank 

forms for coupons, for the amount of the semi-annual interest ac- 

cruing thereon, according to the denomination of said bonds. 

174 The form of said donation bonds shall be in the sum of 

One thousand dollars each, LO the amount of Onec hundred 

thousand dollars, and shall be substantially in the following form, 
to wit: 

UNITED STATES OF AMERICA, 
Stale of [llinois. 


| Vignette. ‘Train of cars. | 


“f> 


No. —. Wayne County Railroad Bond 


Know all men by these presents that the County of Wayne, State 
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of Illinois, acknowledges itself to owe and be indebted to the Illinois 
Southeastern Railway Company or bearer in the sum of one thou- 
sand dollars, which said sum the said County of Wayne promises to 
pay, at the Bank, in the city of New York, on the — day of 
, A. D. i8—, the said county reserving the right to pay this 
bond at any time after five years from the date of its issue, with 
interest at the rate of seven per centum per annum, payable semi- 
annally, on the first day- of January and July of each year, on the 
presentation and surrender of the annexed coupons. 
This bond is one of a series of bonds issued by Wayne county to 
aid in the construction of the Illinois Southeastern railway 
175 in pursuance of the authority conferred by an act of the 


— ————— ~4 


: General Assembly of the State of Illinois entitled “An act to 
incorporate the Ill. S. E. R. R. Co,” approved February 25th, 1867, 
and an act amendatory tliereof, approved February 24th, A. D. 1869, 


and of an election of the legal voters of Wayne county, Illinois, held 
on the 25th day of February, A. D. 1868, under the provisions of said | 
act. ‘This bond is not to become a binding obligation upon said 
county until the following condition is complied with, to wit, | 
that said company shall have completed or cause to be completed 
the whole line of said railroad within the limits of said county, | 
and the cars running upon the same; and for the payment of said 
sum of money and the accruing interest thereon,in the manner 
aforesaid, upon the performance of said condition, the faith of the 
county is hereby irrevocably pledged. 
In testimony whereof the said County of 

Wayne County Seal. Wayne has executed this bond by causing the 

chairman of the board of supervisors to sign 
his name hereto, and to be countersigned by the clerk of this court 
and affixing the seal of said court; all of which is done by and under 
the order of the board of supervisors of Wayne county, at Fairfield, 
this — day of , A. D. 18—. 


? 
Chairman of Board of Supervisors. 
Countersigned by— 


County Clerk. 


176 I, Joseph E. Wilson, county clerk of Wayne county, do 
hereby certify that the above and foregoing is a correct copy 
of part — proceedings of the board of supervisors of said county at 
said session, as appears from the records of my office. 
[ Wayne County Seal.] 
J. KE. WILSON, 
County Clerk. 


R 
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(“Exnipit 7.”) 
October Special Term, A. D. 1868. 


STATE OF ILLINOIS, | 
Wayne County, f 


Board of Supervisors. October Called Term, A. D. 1868S. 


fo + 


On this the 8th day of October, A. D, 1868, upon the call of Dan- 
iel Wingate, Miles H. Harris, and J. B. Borah, three of the members 
of the board of supervisors of Wayne county, the said board of su- 


' pervisors met pursuant to said call: Oliver Holmes, county clerk ; 
| Daniel Haynes, deputy sheriff; Daniel Wingate, Copeland McKelvy, 
Jacob b. Borah, Miles H. Harris, Levi M. Cisne, members of the 


board of supervisors of Wayne county. 
Be it remembered that on Thursday, the 8th day of Octo- 
177 ber, A. D. 1868, the same being as yet one of the days of the 
aforesaid meeting of said board of supervisors, the following, 
among other, proceedings was [were] had and entered of record on 
said board in the words and figures following, viz: 

On motion of Jacob B. Borah, it is hereby ordered that Daniel 
Wingate, Copeland McKelvy, and Miles H. Harris be, and the- are 
hereby, appointed a committee to investigate and report to the trus- 
tee hereinafter named when the first ten miles of the Illinois South- 
eastern railway shall be completed in compliance with the order of 
the county court passed on the 20th day of January, A. D. 1868, and 
voted for by the people of said county on the 25th day of February, 
A. D. 1868; and they shall also report when each successive section 
of said road is completed in compliance with the said order; and 
Thomas L. Cooper, who is hereby appointed trustee as aforesaid, 
when it is reported to him that the first ten miles of said road is 
completed as aforesaid, shall thereupon at once deliver to the pres- 
ident of the said Illinois Southeastern Railway Company one-third of 
the amount subscribed by the said Wayne county, in accordance 

with the terms of said order, and shall at the same time re- 
178 ceive from the president of the said [llinois Southeastern 

Railway Company an equal amount of the stock of the said 
company, and similarly with each of the said instalments of said 
subscription. Upon the final completion of the said railway through 
Wayne county the said Thomas L. Cooper, trustee, shall, and he is 
hereby directed to, sell and transfer all the stock in the said railway 
which may be in his hands belonging to said Wayne county to the 
president of the said Illinois Southeastern Railway Company or to 
his order, and to no other person whatever. and he shall receive in 
consideration for the said stock the sum of one hundred dollars, and 
that the said trustee shall report to this board from time to time his 
acts and doings herein. The said trustee may, and is hereby au- 
thorized to, transfer the said stock by endorsement under his hand 
as trustee upon the back of certificate of stock, and the said transfer, 
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in compliance with this‘order, shall be a full and complete transfer 
of all interest which the said Wayne county may have in the said 
stock. 

DANIEL WINGATE, Chairman. 


I, J. E. Wilson, county clerk of Wayne county, State of Illinois, 
do hereby certify that the above is a true and correct copy of the 
record of proceedings in my office. 
179 Dated at Fairfield, Wayne county, Illinois, this 15th day 
of September, 1886. 
[ Wayne County Seal. ] 
J. KE. WILSON, 
County Clerk. 


(Endorsed:) Filed September 29th, A. D. 1886. J. A. Jones, clerk. 


And afterwards, to wit, on September 29th, A. D. 1886, came com- 
platnants, by their solicitors, and filed in said clerk’s office an ab- 
stract of votes cast in Wayne county on February 25th, 1868; which 
said abstract is in the words and figures following, to wit: 


Abstract of votes given in the county of Wayne and State of Illinois 
for and against subscribing $100,000 and for and again [against] 
donating $100,000 to the Southeastern Illinois railway by Wayne 
county on Tuesday, the 25th day of February, one thousand eight 
hundred and sixty-eight. 
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Poll books opened and abstract made in our presence, at the clerk’s 
oftice, in Fairfield, this 2nd day of March, A. D. 1868. 
M. H. HARRIS, J. P. 
WM. W. GEORGE, J. P. 
Attest: OLIVER HOLMES, Clerk. 


I, Joseph E. Wilson, county clerk of Wayne county, State of Illi- 
nois, hereby certify that the above is a true and correct copy of files 
in my office. 

Dated this 25th day of September, 1886. 

[ Wayne County Seal. J 
J. E. WILSON, 
County Clerk. 


(Endorsed:) Filed September 29th, A. D.1886. J. A.Jones, clerk. 


18] And afterwards, to wit, on September 29th, 1886, came the 
complainants, by their solicitors, and filed in said clerk’s 
office the depositions of Joseph E. Wilson, county clerk, in this 
cause ; which said depositions, together with the notice that the same 
were to be taken, are in the words and figures following, to wit: 


United States Circuit Court, Southern District of Illinois, ss. June 
Term, 1886. 
Wm. N. Boran 
vs. 
Josepn E. Witson et al. j 


et al. (in Chancery. Bill for Injunction and 
Relief. 


To Bailey and Sedgwick, attorneys for defendants: 


Take notice that on the 24 day of September, 1886, between the 
hours of 10 o’clock a. m. and -— o’clock p. m., and to be continued 
from day to day, at Fairfield, before W. P. Bunch, master in 
chancery, the complainant will proceed to cause to be taken the 
deposition of Joseph E. Wilson, county clerk, and others, residing in 
the said county of Wayne, to be read in evidence on the trial of this 
cause on the part of complainant-, at which time and place above 
mentioned for the taking of such depositions you can appear and 
cross-question said witnesses if you shall see fit so to do. 

Dated this 13th day of Sept., 1886, Fairfield, Wayne county, II1. 

H. TOMPKINS, BELL ann GREEN, 
Att’ys for Complainants. 


182 Unitep STaTes OF AMERICA, = 
Southern District of Illinois, | ~ ° 


STATE OF ILiINoIs, Wawne County: 


Be it remembered that on this 24th dey of September, 1886, before 
me, master in chancery in and for Wayne county, did call and cause 
to be and personally appear before me, at my office, in the city of 
‘airfield, in the said southern district of Illinois, in the State afore- 
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said, Joseph E. Wilson, county clerk of Wayne county, and Thos. 
L.. Cooper, of the said city, to testify and the truth to say on the part 
and behalf of the plaintiff in a certain suit or matter of controversy 
now depending and undertermined in the circuit court of the United 
States, in the district aforesaid, at Springfield, Illinois, wherein Wm. 
N. Borah et al. is [are] pl’t’ff- and Joseph E. Wilson, county clerk, et 
al., is [are] def’t-. 

And the said Joseph E. Wilson and Thomas L. Cooper, being 
above the age of 21 years and having been by me first duly cau- 
tioned and sworn to testify to the truth, the whole truth, and noth- 
ing but the truth in the matter of controversy aforesaid, did make 
answer to the following interrogatory- put to them and say as fol- 
lows: 


183. © Josern E. Wison being duly sworn, the following ques- 
tions were asked, with his reply written thereunder : 


Question Ist. Give your name, age, and occupation. 

Ans. My name is Joseph E. Wilson; my age is 36 years; my occu- 
pation is that of county clerk. 
2nd. Examine this book shown you, marked “ B,” and state if it 
is the record of the proceedings of the board of supervisors in your 

office of Wayne county. If so, state from what date. 

Ans. The book shown me, marked “ B,” is the record of the board 
of supervisors, and dates from June, 1860, to June, 1869, and of 
their proceedings during that period. 

srd. State from the said record how many persons appeared to 
organize the board of supervisors at the June term, 1867, and give 
their names. 

Ans. The board, at the June term, 1867, was organized by five 
persons, to wit, Daniel Wingate, Miles H. Harris, J. B. Borah, J. R. 
Wilson, and Levi N. Cisne. 

4th. Examine the record of the former term prior to the 
184 June term, 1867, and state how many appeared as the board 
of supervisors, and give their names. 

Ans. At the former term, prior to the June term, 1867, being the 
March special term, 1867, shows that there was present fifteen per- 
sons, to wit, Robert T. Forth, L. M. Cisne, J. C. Williams, A. T. 
Galbraith, Copeland MckKelvy, D. K. Felix, E. W. Mabry,.J. W. Atte- 
berry, Adam Rinard, Titus Buffington, Richard White, Wm. N. 
Borah, 8. J. R. Wilson, J. C. Neal, and C. C. Myers. 

5th. Examine said record and state if there is any order of record 
showing any change from the fifteen supervisors to that of the five 
district supervisors for the government of county affairs. 

Ans. I have examined the record and find no order to change 
from 15 supervisors to that of 5 district supervisors. 


J. EK. WILSON. 


) 


Tuomas L. Cooper being duly sworn, the following questiors 
were asked, with his reply written thereunder : P 


Question lst. Give your name, age, and occupation. 


vr 
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Ans. My name is Thomas L. Cooper; my age is 55 years; my 
occupation, ex-merchant; now a farmer. 
185 2nd. State if you are the person named as trustee to hold 
and deliver the $100,000 of the stock of the [Illinois South- 
astern Railway Company to the county of Wayne or deliver it 
back to the railway company on the payment of one hundred dol- 
lars; if so, state fully what was done in the matter. 

Ans. I was the person named to hold for the county the stock of 
said railroad, and surrender to said Southeastern road the stock on 
payment of one hundred dollars. I did not receive the one hun- 
dred dollars, and finally, in the year 1884, returned to the county 
clerk the certificates of stock to the amount of one hundred thou- 
sand dollars. 


THOMAS L. COOPER. 


I, Wm. P. Bunch, master in chancery in and for the county of 
Wayne, State of Illinois, do hereby certify that the above deposi- 
tions were taken upon the above notice, hereto attached, signed by 
H. Tompkins, att’y for pl’t’fl-, directed to Bailey and Sedgwick, 
Peoria, att’ys for the def’ts, dated Sept. 15, 1886; that the witnesses 
lived and resided in the city of Fairfield, the same being more than 
one hundred miles from the place of holding the said court. 

I further certify that H. Tompkins, att’y for the pl’t’ffs, 
186 attended with the witnesses, and that—— 


And afterwards, to wit,on Tuesday, the 5th day of October, at 
the June term of said court, in the year last aforesaid, the following 
further proceedings were had in said court and entered of record in 
said cause, to wit: 


WitiiAM N. Borau et al. ) 
vs. >In Equity. 
Jos. E. Witson, County Clerk Wayne County, e¢ al. j 


And now, on this 5th day of October, 1886, come the parties, by 
their counsel, and submit this cause to the court for final hearing 
on the pleadings and proofs; and the court, having heard and con- 
sidered the same, as well as the arguments of counsel thereon, and 
being sufficiently advised in the premises, doth order and decree 
that the complainants’ bill be dismissed with costs, to be taxed. 


187 And afterwards, to wit, on Tuesday, the 25rd day of No- 
vember, at the June term of said court, the following further 
proceedings were had in said court and entered of record in said 
‘ause, to wit: 
Wm. N. Boraug et al. 
vs. In Chancery. 
Jos. E. W1itson et al. 


This day comes William N. Borah, 5. W. Trotter, A. F. Nesbit, 
Toliver Simpson, J. J. Davis, William b. Hershslinger, and H. 
12—614 
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Tompkins, and pray an appeal to the Supreme Court of the United 
States, not to operate as a supersedeas on their entering into a bond 
to the defendants in the penalty of one thousand dollars and condi- 
tioned as the law directs. 


And afterwards, to wit, on November 23rd, in the year last afore- 
said, came the complainants in the above-entitled cause and filed in 
the clerk’s office of this court their appeal bond in said cause; which 
said bond is in the words and figures following, to wit: 


Wma. N. Boran, L. W. Trotter, A. F. Nessir, ) 
Toliver Simpson, J. J. Davis, W. b. Herslinger, 
and H. ‘Tompkins Ss icine 

= -In Chancery. 

O. P. Cottecror [Patrerson], Co. Collector; C. P. 

SWIGERT, et al. 


188 Know all men by these presents that we, the undersigned, 
A. F. Nesbit, L. W. Trotter, D. W. Barkley, L. D. Leach, H. 
H. Moore, H. Tompkins, W. H. Geyer, Wm. Landlin, David Cleven- 
ger, are held and firmly bound unto the above-named defendants in 
the sum of one thousand dollars, to be paid to the said defendants, 
their heirs or assigns; to which payment, well and truly to be made, 
we bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. 
Sealed with our seals and dated e the second day of Nov., 1886. 
Whereas the above-named Wm. N. Borah, L. W. Trotter, A. F. 
Nesbit, Toliver Simpson, J. J. Davis, W. b. Herslinger, and H. 
Tompkins have presented an appeal to the Supreme Court of the 
United States to reverse the decree rendered in the above-entitled 
suit bv the circuit court of the United States for the southern dis- 
trict of Illinois, on the 5th day of October, A. D. 1886: Now, there- 
fore, the condition of this obligation is such that if the above-named 
appellants shall prosecute their said appeal to effect and answer all 
costs if they shall fail to make good their plea, then this obligation 
shall be void; otherwise the same shall be and remain in full force 
and virtue. 
189 L. W. TROTTER. [ L. 
A. F. NESBIT. 
D. W. BARKLEY. 
L. D. LEACH. 
H. H. MOORE. 
H. TOMPKINS. 
W. H. GEYER. 
WM. LARDLEN. 


DAY ID - x CLE VENGER. 


mark. 
R. A. JENKINS. 
L. KNOWLES. 
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| STATE OF ILLINOIS, 
Ld 7 Ss $ 
Wayne County, 


I, R. E. Mabry, clerk of the circuit court in and for said county 
and State, do hereby certify that the signatures to the foregoing 
bond are genuine, and that the parties are well known to me as 
being far more than ample security for said bond. 

. In testimony whereof I have hereunto set my 
Wayne Co. Seal. band and affixed the seal of said court at my 
office, in Fairfield, this November 22nd, A. D. 1886. 
R. E. MABRY, 
Circuit Clerk, Wayne Co., Ills. 


Approved, but the appeal not to operate as a supersedeas. 
Nov. 23rd. 
S. H. TREAT, 
Dist. Judge. 


(Endorsed :) Filed November 23rd, 1886. J. A. Jones, clerk. 


ee 
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J, J. A. Jones, clerk of the circuit court of the United States in and 
.. for the southern district of Illinois, do hereby certify that the fore- 
a m going is a true and complete copy of all the papers filed and pro- 
ceedings thereon had in a certain cause wherein William N. Borah, 
Samuel Trotter, A. F. Nesbit, Toliver Simpson, J. J. Davis, and W. 
Bb. Heidenger are complainants and Jos. E. Wilson, county clerk, 
and O. P. Patterson, county collector and treasurer of W avne county: 
Charles P. Swigert, auditor State of Illinois: J. Gross, treasurer 
State of Illinois; John Ware, Augustus T. Post, Society for Savings, f 


Andrew Potter, John A. W aterman, William B. Skinner, William : 
Bean, John A. Peters, and O. P. Page, treasurer of Biddeford Sav- ; 
ings Bank, are defendants, as the same appear- of file and record in i 


my said office. : 
In witness whereof I have hereunto 
The Seal of the Circuit set my hand and seal of said court, at ‘ 
Court of the UnitedStates, Springfield, in said district, this fourth 


South. Dist. Ll. day of March, in the year of our Lord 
one thousand eight hundred and eighty- 
- seven, and of our Independence the one hundre land eleventh oo 


I hereby enter my appearance for appellant- in above cause. 
H. TOMPKINS, 
Att’y for Appellant-, Fairfield, Ili. 
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191 Assignment of Errors. 


The court erred in dismissing complaint [complainants’] bill. 
The court erred in not granting the relief prayed. 
W. TOMPKINS, Fairfield, IIl., 
BELL & GREEN, Mt. Carmel, Ill., 
Att’y- for Appellants. 


Endorsed on cover: S. Illinois C.C. U.S. No. 614. William N. 
Borah, L. W. Trotter, A. F. Nesbit, Toliver Simpson, J. J. Davis, W. 
B. Herslinger, and H. Tompkins, appellants, vs. Joseph E. Wilson, 
county clerk, and O. P. Patterson, county collector & treasurer of 
Wayne county, et al. Filed December 13, 1887. 
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OCTOBER TERM, I89Il. 
No. 309. 


WILLIAM N. Boran, S. W. Trotrrer, A. F. Nisser, 
TO.LIvVER Simpson, J. J. Davis, W. B. HERSLINGER, 


AND H. Tompxkins, APPELLANTS, 


vs. 
Josern E. Wiitson, County CLERK ANpD O. P. PATTER- 
SON, County COLLECTOR AND TREASURER OF WAYNE 


COUNTY, ET. AL. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 


FOR THE SOUTHERN DISTRICT OF ILLINOIS. 


BRIEF AND ARGUMENT OF APPELLANT. 


In submitting this case, that the Court may readily 
get at the issue involved, we will state that the facts and 
issue make it a paralel case with that of Verton v., 
Shelby d-€o:, decided by this Court and reported in 118 
U. S. reports, page 425. 

The cause was instituted by Wm. N. Borah, et. al., 
tax payers of Wayne County, Illinois, on behalf of 


themselves and all other tax payers, to enjoin the assess- 
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ment, levy and collection of taxes to pay $100,000 of 
bonds with interest, purporting to be the obligation of the 
County of Wayne, issued in payment for $100,000 of 
the capital stock of the Springfield and Southeastern 
R. R. Co.; $33,000 dated Sept. 19th 1869; $33,600 
dated Nov. 19th, 1869, and $33,400 dated Jan. 15th, 
1870. Also $100,000 dated May 5th, 1870, designated 
as donation bonds payable to said R. R. All of which 
bonds were made payable in 20 years. | 

The Complainants set up the acts of the Legislature 
of the State of Illinois, and the provision of the constitu- 
tion by which the county affairs are to be conducted; 
also the special and local enactments, of the Legislature, 
under which the pretended obligations of the county 
were executed. 

They then submit that all of the acts and doings of 
the parties acting under the special and local enactments, 
in the issuing of the bonds, was without power or authority 
to bind the tax payers and are null and void, as not being 
the act of the County of Wayne. 

CONSTITUTIONAL PROVISION OF 1848. 

Page 3, Article 7, Sec. 6, as follows: ‘*The Gen- 
eral Assembly shall provide by a genera/ /aw for a town- 
ship organization, under which any county may organize 
whenever a majority of the county at a general election 
shall so determine ; and whenever any county shall adopt 
a township organization so much of this constitution as 
provides for the management of the fiscal concerns of the 
said county by the county court may be dipensed with, 


and the affairs of the county may be transacted in such 


3 
manner as the General Assembly shall determine. 
GENERAL LAW ADOPTING TOWNSHIP ORGANIZATION. 
(Session Laws Feb. 17th, 1851, Page 85.) 

Sec. 1. That at any general election that may be 
holden in the several counties in this state, the qualified 
voters in any county may vote for or against township 
organization in any county in the state. 

Sec. 2. The county court on petition of fifty legal 
voters of said county shall cause to be submitted to the 
voters of the county the question of township organization 
under this act. * * * 

Sec. 4. If it shall appear by the returns of said 
election that a majority of the legal voters of said county 
are for township organization, then the county so voting 
in favor of its adoption shall be governed by and_ subject 
to the provisions of this act on and after the first Tuesday 
of April next succeeding. 

Sec. 5. The county court shall at its next session 
appoint three commissioners. * * _ to divide the county 
into towns or townships. * * 

WAYNE COUNTY DID ORGANIZE. 

That after the above provision had been complied 
with. That the county court did appoint commissioners, 
who proceeded to divide the county into fifteen towns, 
as shown by the following report: 

March Term, 1860. 
Report of Commissioners. 
To the honorable county court of Wayne county, IIl.: 

The undersigned, who were appointed at the last 


December term of said court. commissioned to lay off 


4 
said county of Wayne into townships preparatory to 
organizing said county underthe township organization 
law, would respectfully report that they have laid off said 
county into towns, with names as follows, viz: 

Arrington, Barnhill, Bedford, Big Mound, Brush 
Creek, Elm River, Four Mile. Hickory Hill, Indian 
Prairie, Jasper, Lamard, Leech, Massilon, Mount Erie, 
and Zif, with boundary as shown by ‘‘Ex. A.” 

That the County Court adopted the above report and 
the fiscal affairs of the county passed to the management 
of the Supervisors to be elected on the first Tuesday of 
April each year, one from each township, to be known as 
‘The Board of Supervisors.” 

The complainants represent that the management of 
the fiscal concerns of the county, as adopted, has never 
been changed by any vote of the voters of Wayne county 
or by provision of any general law regulating township 
organization. 

That the division of the county into fifteen towns, as 
made, reported, and adopted by the county court on the 
ist day of March, 1860, has remained the same to this 
date. 

Act 16, Sec. 1, Provides: That the supervisors of 
the several cities and towns of the counties of the State 
that shall adopt the town system under this act, shall 
meet annually in their respective counties for the dispatch 
of business as a Board of Supervisors. 

Sec. 2, Provides for annual meetings 2d Monday in 
September each and every year. 


Sec. 5. A majority of the supervisors of any county 


os 


shall constitute a quorum tor the transaction of business. 

Act 15, Sec. 2. No county under this organization 
shall possess or govern any corporate powers except such 
as are enumerated tn this act, or shall be specially given 
by law: or shall be necessary to the exercise of the pow- 
ers so enumerated or given. 

Art. 6, Sec. 15. ( Zenure of ofice.) Town officers, ex- 
cept justices of the peace and constables, shall hold their 
offices for one year, and until a successor is chosen or 
appointed in their place and are qualified. 

TO ABOLISH TOWNSHIP ORGANIZATION, 

The following are the provisions for a change from 
township organization back to a county court, and is the 
only provision : 

‘*‘Upon a petition of at least one-fifth of the legal 
voters of any county ‘having adepted township organiza- 
tion, to be ascertained by the vote cast at the last pre- 
ceding Presidential election, the county board shall cause 
to be submitted to the voters of such county at the next 
general election the question of continuance of township 
organization, to be voted on by ballot, written or printed, 
or partly written and partly printed, for the continuance 
of township organization or against the continuance of 
township organization ; notice to be given and the votes 
to be canvassed and returns made in like manner as in 
this act provided in reference to a vote on the adoption of 
township organization. 

AN ATTEMPTED CHANGE OF THE MANAGEMENT OF THE 
FISCAL AFFAIRS OF THE COUNTY BY SPECIAL ENACT- 


MENT OF THE LEGISLATURE, ENTITLED 
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‘*$ An act to change the term of clecting cerlain opicers 112 a 
county therein named.” Approved Feb. 26th, 1867. 

Sec. 1. Be tt enacted by the people of the State of 
[ilinois, represented tn General Assemdly, That the board 
of supervisors of Wayne county shall consist of five per- 
sons, to be elected in the following manner, to-wit: The 
townships of Four Mile, Hickory Hill, and Arrington 
shall constitute the first electoral district of said county, 
and shall be entitled to one member of said board. ‘The 
townships of Big Mound, Lamard, Jasper, and Barnhill 
shall constitute the second electoral district of said coun- 
ty and be entitled to two members of said court [board]. 
The townships of Leech, Massilon, Mt. Erie, and Elm 
River shall constitute the third electoral district in said 
county and be entitled to one member of said board. 
The remainder of said Wayne county shall constitute the 
fourth electoral—, and shall be entitled to one member 
of said board. 

Sec. 2. There shall be elected on the first Tuesday 
in April, one thousand eight hundred and sixty-seven, 
and every four years thereafter, in each of said electoral 
districts, one member of the board of supervisors of said 
Wayne county, who shall each hold their office for the 
term of four years, or until their successors are elected 
and qualified, except in the second district of said county, 
which shall elect two members of said board, as provided 
in section one of this act, who shall hold their office for 
the said term of four years, and until their successors are 
elected and qualified. 


SEc. 3. Said board, so composed, shall, at their first 
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meeting, 


organize by electing one of their number chair- 
man for the term of four years, who shall be allowed to 
vote upon all questions as other members of said board; 
and said board, when organized, shall do and perform 
all duties enjoined upon the board of supervisors, acting 
under the general township organization laws of this 
state, and shall have all the powers and privileges of 
boards of supervisors acting under such general township 
organization laws, and any three of said board shall con- 
stitute a quorum for the transaction of any business. 

Sec. 4. The members of said board shall each re- 
ceive such compensation fer diem, as they may fix, not 
to exceed four dollars per day for each day in which said 
members shall be engaged in attending said court. 

Sec. 7. All duties not herein provided for, to be 
done and performed by virtue of the township organiz- 
tion laws of this state by the supervisors of towns of the 
different towns shall be done and performed in said coun- 
ty by a justice of the peace in such town, who shall be 
selected by the town clerk, town assessor, and town col- 
lector for that purpose each year, as soon as_ practicable 
after the election of town officers in such towns; and said 
town clerk, assessor, and collector shall have power to 
fill the vacancy occasioned by death, resignation, or 
refusal to serve of said justice of the peace; and such 
justice. of the peace so appointed shall hold such appoint- 
ment for the term of one year and until his successor 
shall be appointed and his appointment shall be entered 
of record by the town clerk, and he shall receive the 


Same compensation provided by law for the supervisor 
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for the like services ; but nothing in this act shall be con- 
strued to change or in any manner affect the places or 
manner of voting, as now established by law, in the dif- 
ferent precincts in said county. 

Sec. 8. This act shall be deemed and taken as a 
public act and be in force from and after its passage. 

RESPONDENTS CLAIM OF POWER TO ISSUE THE BONDS. 

That is, the bonds were issued by five persons claim- 
ing to act under the special act creating five districts of 
the special towns, with five supervisors to be the county 
government, and under the enactment incorporating the 
Illinois Southeastern R. R. Co., approved Feb. 25th, 
1867. In which were the following provisions: 

Sec. 7. That the county court or board of supervis- 
ors, where such county has adopted township organiza- 
tion, of any county into or through which their road or 
its branches may pass is hereby authorized and fully em- 
powered to donate to said company, as a bonus or in- 
ducement toward building of said railroad or its branches, 
any sum not exceeding one hundred thousand dollars, 
and may order the clerk of the county court or board of 
supervisors of said county to issue bonds of the county to 
the amount donated, and such clerk of the court or board 
of supervisors, as the case may be, of such county shall 
countersign and deliver said bonds so issued to the nres- 
ident—directors of said R. R. Co., which said bonds 
may bear any rate of interest not to exceed ten per cent. 
per annum, payable at maturity of the * * * bonds, 
as hereinafter expressed, and yearly thereafter: Pro- 


vided, That no donation of the county court or board of 
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supervisors of such county shall be of a greater sum than 
hifty thousand dollars uatil after the question of such lar- 
ger donation shall have been submitted to the legal voters 
of such county at an election to be called, conducted, re- 
turns made, canvassed, and published in the usual man- 
ner of calling, conducting, making returns, canvassing, 
and publishing special county elections, at which election 
each voter shall vote a ticket upon which is written or 
printed the words, viz.: **For donation” or ‘*Against do- 
nation ;"’ and if a majority of the votes cast at such an 
election be in favor of donation it shall be the—county 
court or board of supervisors of such county so voting to 
donate some amount, not less than fitty thousand dollars 
nor more than one hundred thousand dollars, to said 
company, and to order the issuing of the bonds of the 
county, as hereinbefore provided, for the amount so 
donated, which bonds shall be made payable to the di- 
rectors of said company and may be in any denomination 
not less than one hundred nor more than one thousand 
dollars each, at the discretion of the said county court so 
issuing the same. 

Then by an amendatory act to the act of incorpora- 
tion approved 24th Feb., I869. ‘*An act to amend an act 
entitled An act to incorporate the Illinois Southeastern 
Railroad Company ;” which act, among other things, 
provided that the Illinois Southeastern R. R. Company, 
in addition to the powers already conferred, shall have 
such other powers, rights, privileges, and immunities as 
are herein provided for, and all subscriptions to the capi- 


tal stock or donations or gifts to said railway company, 
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whether made by individuals, townships, counties, or 
corporations, shall be and are by this act legalized, and 
the said company is hereby empowered and authorized 
to collect and use the same upon the consideration as 
donated and subscribed. * * #* 

And the county courts or board of supervisors of said 
counties, respectively, may issue such bonds, payable to 
the directors of said company or bearer or otherwise, so 
as to make them negotiable by delivery, having such 
time to run and bearing such rate of interest, not exceed- 
ing ten per cent. per annum, payable annually or semi- 
annually, in or out of the State, as may be agreed upon 
by them and the said railroad company and conformable 
to the terms upon which donations were or mav be, re- 
spectively, voted for in said counties; the interest to be 
payable to bearer according to interest coupons attached 
to said bonds. Said act further provides that whenever 
said railroad company shall so demand the county courts 
or board of supervisors, as the case may be, of said coun- 
ties, respectively, and the proper authorities of the sev- 
eral townships shall cause the bonds so provided for, with 
interest coupons attached, to be prepared and executed 
and placed in the hands of a trustee to beagreed upon by 


> 


the said county court or board of supervisors, who shall 
deliver said bonds to said railroad company or its assigns 
when and as the condition upon which said donations 
were voted for shall be fulfilled, and the coupons for all 
interest past due at the time when said company becomes 
entitled to the said bonds shall be detached and canceled 


by said trustee and the interest for the current half vear 
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or year so arranged that said counties shall only pay in- 
terest on said bonds from the date at which said railroad 
company was entitled to receive the same. * * * 
NOTICE. 

The foregoing statement becomes notice of the pro- 
visions of the constitution of the State of Illinois of 1848. 
Art. 7, Sec. 6, providing for the managementof the fiscal 
affairs by a county court: by three judges; or by a board 
of supervisors under township organization, and the act 
of incorporation of the Springfield and Illinois South- 
eastern R.R.Co., becomes, also notice. Referring in every 
instance, that the power and discretion of binding or 
obligating to County of Wayne in the matter of donation 
or subscription to the capital stock was alone left to the 
legally organized bodies. 

PROCEEDINGS TO ISSUE TITE BONDs. (Page 78.) 
Called Session, January, A. D. 1868. 


STATE OF ILLINOIs, } 
Wayne County, | Seeks 

Board of Supervisors, Call Session. January Term, 
A. D., 1868. 

On Saturday, the 18th day of January, A. D., 1868, 
being the 18th day January, 1868. 

Present: Daniel Wingate, chairman; Oliver 
Holmes, clerk; Daniel Haines, sheriff; Levi M. Cisne, 
Miles Harris, Jacob B. Borah, and Copeland McKelvy. 

Be it remembered that on Saturday, the 18th day of 
January, 1868, the same being as yet one of the days of 
the aforesaid meeting of said board of supervisors, the 


following, among other proceedings, was [were] had and 


I2 

entered of record by said board in words and _ figures 
following, to-wit: On motion, it is ordered that the 
notice filed in the clerk’s office by Miles Harris and 
Jacob B. Borah for a call meeting of the aforesaid board 
be entered of record, and is as follows, and was filed in 
the clerk’s office January 13th, 1868: 

To Daniel Wingate, Levi Cisne, and Copeland 


McKelvy, Supervisors of Wayne county, Illinois. 


GENTLEMEN: There will be a_ special meeting of 


the board of supervisors of Wayne county, Illinois, con- 
vened at Fairfield, in said county, on Saturday, the 18th 
day of January, A. D., 1868, for the purpose of ordering 
an election for submitting to the people of Wayne county 
the question of donating and subscribing county bonds 
to and in consideration of a railroad through Wayne 
county, and such other purposes and business as said 
court may see proper to transact. 
Witness our hands and seals this 13th day of Jan. 
A. D., 1868. 
JACOB B. BORAH, [sea . | 
MILES H. HARRIS, [seAt. | 
Supervisors of Wayne County, Lllinois. 


On motion of Levi M. Cisne. it is ordered bv the 


board of supervisors of Wayne county, in the State of 


I}linois, that a special election shall be held in the usual 
places of voting in the said County of Wayne, on the 25th 
day of February, A. D., 1868, upon the following propo- 


sitions, to-wit: 


ist. That the County of Wayne subscribe the sum of 


one hundred thousand dollars to the capital stock of the 
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Illinois Southeastern Railway Company. * * #* 

And be it further ordered by the board of super- 
visors of said Wayne county, in the State of Illinois, that 
at the special election heretofore ordered to be held at 
the usual place of voting, in the said county, on the 25th 
day ot February, A. D., 1868, the following additional 
propositions shall be voted upon as an inducement or 
bonus towards building the Illinois Southeastern Railway : 

ist. That the County of Wayne, in the State of 
Illinois, shall donate the sum of one hundred thousand 
dollars to the Illinois Southeastern Railway Company. 

By stipulation of parties hereto, Aage 8t and 82, it 
is admitted that no election was held by the voters of 
Wayne county directly on the question of adopting the 
provisions of the ‘‘ Act fo change the time of electing cer- 
fain ofacers in a county therein named.” Approved Feb. 
25th, 1867. But an election was had May 18th, 1867. 

PROOF OF RECORD OF AN ELECTION. 

Ex. I, page 74 to 78, it is shown by proof that the 
only election had or pretendsd to have been had under 
the act to elect ‘‘déstrict supervisors’ was had in only 
nine towns of the fifteen towns of the county on the 18th 
of May, 1867. No election was had in the other six 
towns. ‘That there is no record of any election held in 
what was designated as the 3d district, embracing the 
towns of Leech, Massilon, Mt. Erie and Elm River. Be- 
sides, there is no record of any change of the county gov- 
ernment from the fifteen supervisors to that of déstrict su- 
pervisors. See Wilson’s evidence, page 88. 


By a general expression and demand of the people 
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in Opposition to the usurpation of the fsca/ affairs of the 
county by the said five persons, designated d/s/rict super- 
visors, the Legislature did on the 12th of April, 1871, re- 
peal said act, by an act entitled ‘‘that the act reducing 
township organization into one act be re-enacted.” 
ON THIS RECORD WE SUBMIT. 

1. There was no competent court to exercise the 
discretionary power of submitting any proposition toa 
vote under the act incorporating the Illinois Southeastern 
Railway Company or at any general law. 

2. That the act of Feb. 25, 13567, entitled ‘*An act 
to change the time of electing certain officers in a county 
therein named,”’ was unconstitutional and in violation of 
the provisions of the constitution of 1848, article 7, sec- 
tion 6, as follows: 

‘The General Assembly shall provide by a general 
law for a township organization, under which any county 
may organize whenever a majority of the voters of such 
county at any general election shall so determine; and 
whenever any county adopts a township organization so 
much of this constitution as provides for the management 
of the fiscal concerns of the said county by the county 
court may be dispensed with, and the affairs of said 
county may be transacted in such manner as the General 
Assembly may provide; and, in violation of article 3, 
section 23, says: ‘*No private or local law which may 
be passed by the General Assembly shall embrace more 
than one subject, and that shall be expressed in the 


title.”’ 


And, in violation of article 9. section <. savs: ‘**The 
) 3 5 ‘ 
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corporate authorities of counties, townships, school dis- 
tricts, cities, towns, and villages may be vested with 
power to assess and collect taxes for corporate purposes.” 

3. That the title of the act did not express the sub- 
ject-macter, and that the act did embrace more than one 
subject and was a local act, affecting Wayne county 
alone. 


4. That it was an attempt of the Legislature to create 


an office unknown to the Constitution. tst. J. J. Marsh, 
206, /lildreth v. Mclutire. 


5. That the amendatory act entitled Ax act to amend 


an act entitled an act to incorporate Illinois Southeastern 
R. &. Co., approved Feb. 24, 1869, is in violation of sec- 
tion 23, Art. 3, of the Constitution of 1848, (so far as it 
attempts to legalize the acts of the body of district super- 
visors, or board of supervisors in their action of submit- 
ting the question of subscribing to the capital stock of said 
R. R. Co., or, of making a donation thereto; or, of pro- 
viding for their registration under an act relating to 
county debts, approved Feb 13, 1865) which declares 
‘*that no private or local law shall embrace more than 
one subject matter, which shall be expressed in its title.”’ 
Welsh v. Post, 99 Ill., 471. 

6. That all parties purchasing the bonds, had full 
notice of their invalidity. See copy bond for donation, 
page 57. Copy bond for subscription for stock, page 66, 


by their recitals. 


Donation Bond. 


No. 67. $1,000, 
UNITED STATES OF AMERICA. 
State of [Vignette.|  Lllinois. 
Wayne County Railroad Bond. 


Registered by the auditor of 
public accounts of the State of 


illinois. Principal and inter- 

est collected and paid by the 

treasurer of the State of LIi- 

nois. 

Know all men by these pres- 
ents that the County of Wayne 
and State of Illinois acknowl- 
edges itself to owe and be in- 
debted to the Illinois South- 
eastern Railroad Company or 
bearer in the sum of one thous- 
and dollars, which sum the said 
County of Wayne promises to 
pay, at the American Exchange 
National Bank, in the City of 
New York, on the Ist day of 
January, A. D., 1890, the said 
county reserving the right to 
pay this bond at any time after 
ten years from the date of its 
issue, with interest at the rate 
of 7% (per cent.), payable semi- 
annually, on the Ist aays of July 
and January of each year, on 
the presentation and surrender 
of the annexed coupons. 

This bond is one of a series of 
bonds issued by Wayne county 
to aid in the construction of the 
Illinois Southeastern Railway 
in pursuance of the authority 
conferred by an act of the Gen- 
eral Assembly of the State of 
Illinois entitled ‘‘An act to in- 
corporate the Illinois South- 
eastern Railway Company,’’ ap- 
proved February 25th, 1867, and 
an act amendatory thereof, 
approved February 24th, 1869, 
and of an election of the legal 
voters of Wayne county, Illi- 
nois, held on the 25th day of 
February, 1868, under the pro- 
Visions of said act. 

This bond is not to become a 
binding obligation on the said 
County of Wayne until the fol- 


Stock Bond. 


No. 92. $500. 
UNITED STATES OF AMERICA, 
State of Illinois. 

Wayne County Railroad Bound. 
Registered by auditor of public 

accounts of the State of IIli- 

nois. Principal and interest 

eollected and paid by the 
treasnrer State of Illinois. 

Know all men by these pres- 
ents that the County of Wayne, 
State of Illinois, acknowledges 
itself to owe and be indebted to 
the ‘Illinois Southeastern Rail- 
Way Company” or bearer in the 
sum of five hundred dollars, 
which sum the County of Wayne 
promises to pay, at the Ameri- 
can Exchange National Bank, 
in the city of New York, on the 
Ist day of January, A. D. 1890, 
the said county reserving the 
right to pay this bond at any 
time after five years from the 
date of its issue, with interest at 
the rate of seven per centum 
per annum, payable semi-annu- 
ally, on the first days of Janu- 
uary and July of each year, on 
the presentation and surrender 
of the annexed coupons, this 
bond being issued, under and 
pursuant to orders of the county 
court of Wayne county, I}inois, 
for subscription to the capital 
stock of the Illinois Southeast- 
ern Railway Company, as au- 
thorized by virtue of the laws of 
the State of Illinois; and the 
faith of the County of Wayne is 
hereby irrevocably pledged for 
the payment of said principal 
and interest as aforesaid. 

In witness whereof the said 
County of Wayne has executed 
this bond by causing the chair- 
man of its board of supervisors 
to subscribe his name hereto, 
and to be countersigned by the 
clerk of this court and affixing 
the seal of said court; all oft 
Which is done at Fairfield, [li- 
nois, by and under the order of 


lowing conditions is fare} com- | the board of supervisors of 
plied with, to-wit, that said Wayne county, this the nine- 
company shall have completed | teenth day of November, A. D. 
or cause to be completed the | 1869. 


whole line of said road within DANIEL WINGATE, 
the limits of Wayne county, and | Chairman of Board of Super- 
the cars — be running upon the visors. 

same; and for the payment of , Countersigned by— 

said sum of money and the in- OLIVER HOLMES 


terest accruing thereon, in the [SEAL!) Clerk of County Court. 
manner aforesaid, upon the per- 
formance of said condition, the 
faith of the County of Wayne 
is hereby irrevoe ably pledged. 

In testimony whereof the said 
County of Wayne has executed 
this bond by causing the chair- 
man of the board of supervisors 
to subscribe his name hereunto, 
and to be countersigned by the 
clerk of this court and affixing 
the seal of said court: all of 
which is done by and under 
orders of the board of super- 
visors of Wayne county, at 
airfield, this 6th day of May, 
A. D., 1870. 

DANIEL WINGATE, 
Chairman of Board of Super- 
visors. 

Countersigned by— 

[Seal Wayne Co. Court, Il.) 

OLIVER HOLMES, 
Clerk of County Court. 


ARGUMENT. 

From these facts, that the act, entitled an ‘‘Ac/ fo 
change the time of electing certain officers in a county 
therein named,” being unconstitutional, and the amenda- 
tory act to the act incorporating the Illinois Southeastern 
R. R., having been declared unconstitutional in case 
Post v. Walsh, gg Ill., 471, it is apparent that there was 
no power to bind the county inthe issue of either series 
of bonds. 

But it is insisted that the five déstrict supervisors 


were de facto officers of the county court or board of su- 
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pervisors. Then the question: Was such a ‘*body” a de 
jure ‘office’ of the board of supervisors under township 
organization with fifteen towns and fifteen supervisors 
organized under the general law, and, could have the 
five persons so acting be a de jure body. 

The enactment, instead of changing the time of elect- 
ing certain officers, provided for the overthrow of the 
county government as established under the Constitution, 
Act 7th, Sec. 6, 1848, and the general law thereunder. 
The enactment recites and names the fifteen towns as 
having been organized, and sets out how they were to be 
consolidated, and how many persons should be elected 
from each district so consolidated to make the five nersons 
who should take the place of the fifteen supervisors and 
constitute the ‘‘board”’ of supervisors of Wayne county. 
The first section attempts to destroy the constitutional 
office of the ‘‘board of supervisors” and to create a body 
unknown to the constitution for the county government. 
The enactment attempting to create an office unknown 
and forbidden by the Constitution, being void, no office 
or de jure body is created. 

The facts in the case at bar, being a paralle! case to 
that of orton v. Shelby County, 118th U. S., 425, and 
the cases therein cited, we will refer the court not only to 
the full case as reported, but will call especial attention on 
this point, to the case quoted approvingly of Hildreth v. 
McIntire, 1st J. J. Marsh, 206: ‘*The facts in that case ; 
being, that the Constitution provided for the establishment 
of the Court of Appeals, the Legislature in lieu thereof 


attempted to abolish and create a new one. In reviewing 
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the status of its acts, the court said ‘‘although they as- 
sumed the functions of judges and clerks and attempted 
to act as such, their acts were /o/a//y null and void, 
unless they had been regularly appointed under and 
according to the constitution defining the duties and 
qualification and mode of appointment.” 

They say **There can be but one court, and that de 
jure. There can be no de facto officer without a de jure 
court.” 

This court again on page 442, Norton v. Shelby 
County, supra, asserts: ‘*An unconstitutional act is not 
a law, it confers no rights, it imposes no duties, it affords 
no protection, 7/ creates no ofice—it is, in legal contem- 
plation, as inoperative as though it had never been 
passed.” 

In the case at bar the five persons acting as destrict 
supervisors, Claiming authority to act, under an uncon- 
stitutional enactment, their acts can have no protection. 
And when respondents concede the unconstitutionality of 
the enactment the position of their being de facto officers 
is untenable. 

What the office of a ‘county court’ or **board of 
supervisors”’ is created for, by what authority and how, is 
not left in doubt, as the Constitution of 1848, Art. 7, Sec. 
6, has clearly provided: 

Sec. 6. **The General Assembly shall provide, by 
general law, for township organization under which any 
county may organize whenever a majority of the voters 
of such county, at any general election shall so determine, 


and whenever any county shall adopt a township organi- 


20 
zation so much of this Censtitution, as provides for the 
management of the fiscal concerns by the county court, 
may be dispensed with and the affairs of said county may 
be transacted in such manner as the General Assembly 
may provide.” 

The People v. Garner, 47 Ill., see pages 249-251. 

The Court says: ‘**The constitution provides for 
county government, in either of two modes. Sec. 19, 
Art. 5, provides that the County Judge and two associates 
shall hold terms for the transaction of county business. 

2nd, under Sec. 6, Art. 7, by complying with its 
provisions the county government is transferred to that 
of township organization. ‘A Board of Supervisors by a 
general law.’’ 

County of Jasper v. Bellew, 1o3d U. S., 745. 

The above decisions define the power, in a long 
series of cases, given to the Legislature through which 
the fiscal affairs of the County are to be performed. 

By the vote of the people in 1860, under the ceneral 
law to organize under Township Organization for the 
government of the county affairs, it was fixed that the 
‘tboard”’ should consist of fifteen townships with fifteen 
Supervisors to constitute the ‘*County Court,” a de jure 
‘Body.’ The Statute goes further and defines a quorum. 
Revised Statute, Chap. 34, Sec. 55: ‘*A majority of the 
Supervisors of any County shall constitute a quorum for 
the transaction of business,”’ and all questions which shal] 
arise at meetings shall be determined by the votes of the ° 
majority present, except in cases as is therein provided. 


In view ot the provisions of the Constitution, the Leg- 
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islature is powerless to provide any other ‘‘office’ or 
‘*board”’ for the transaction of the business of the County, 
except by general law. 

If the Legislature had the power to consolidate fifteen 
towns as organized into township organization in Wayne 
County into four districts, and elect one from each 
of three and two from the fourth and clothe them with 
the power of being the ‘‘Board”’ of Supervisors of fifteen 
towns, they could consolidate all of the towns into one, 
and direct that there should be only one person elected 
to be called the ‘*Board of Supervisors’’; and, he to be 
the quorum and the chairman thereof. Beyond this, 
reasoning is lost. 

When the Legislature breaks away from the restraint 
and power given by the Constitution to create another 
and distinct mode; or, manner 0: creating a court; or 
body, its acts are void and the court or board thus attempt- 
ed to be created has no existence and furnishes no de jure 
office for a de facto officer ; or, body of officers. 

With these facts we place ourselves on the record as 
having shown that the act was not only unconstitutional, 
by its title, but was an attempt to create an ‘office’ un- 
known to the Constitution. 

An unconstitutional act changing the composition of’ 
the court or body which forms the court or body, (the 
office), is distinct from an unconstitutional act appointing 
or filling a known office. 

We beg torefer the Court for authorities to sustain 
our reasoning, and view to the case of Norton v. Shelby 


County, 118 U. S., pp 441 to 449, and the cases therein 
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cited and commented upon. 

The distinction between an unconstitutional act cre- 
ating an office, and one to fill an office, is tully treated 
and becomes a fixed guide, as being the law. 

The case of Norton v. Shelby Co. by the facts, as 
well as that of Hildreath v. McIntyre is directly in point, 
with the case at bar. It is shown, that there can be no 
de facto officer or body without a de jure ofiice. 

NO POWER DELEGATED. 

No power was delegated or given to the five per- 
sons, called District Supervisors, to obligate the Coun- 
ty in any manner to aid any railroad, either by the 
original or amendatory act incorporating the Illinois 
Southern Railroad Company. 

The act to change the County Government from Fif- 
teen Supervisors to that of Five District Supervisors was 
approved Feb. 25, 1867. While the act incorporating 
the Railroad Company was approved Feb. 27 1867, and 
the amendatory act approved Feb. 21, 1869. Yet, not 
one word is said of delegating to the so-called five Dis- 
trict Supervisors the discretion; or, power, to subscribe 
to aid a railroad. 

Besides the amendatory act only attempted to ratify 
‘acts of towns and cities. Sec. 10 of the amendatory act 
authorizes subscription to stock or donation, but required 
a vote to be had after its passage in 1869, and provided 
for Counties under Township Organization alone to use 
the discretionary power of subscribing for donation or 
stock, based on a vote /hereafter to be had on petition of | 


25 legal voters. Nothing of this was done. See Norton 
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v. Shelby County on this point, p. 450. 
NOTICE, 

[f the Legislature intended to empower the five per- 
sons, acting as District Supervisors, to issue the bonds of 
the county it would have been an easy matter to have 
said so in the amendatory act of 1869. | but in every in- 
stance the language is to the **County Court’ or ‘*Board 
of Supervisors under Township Organization ;” and then 
they were only authorized to act after a petition of 
twenty-five legal voters petitioned that the County Court 
or Board of Supervisors under Township Organization, 
should subscribe to the stock or donation, setting forth 
the amount and condition which was to be determined, 
by a vote of the people. 

There is no pretense ¢hat this was done, but on the 
contrary the bonds recite that $100,000 was issued *‘as 
a donattion, pursuant to the vote had Feb. 25. 1868, under 
the charter and amendatory act incorporating the Illinois 
Southeastern Railroad Company,” while the other $100,- 
ooo for the stock, recite that they were issued by order 
ofthe **County Court’ ‘‘as authorized by the laws of the 
State.” 

No vote was had except at an election which 
was called on petition, of two of the persons called Dis- 
trict Supervisors, that a spectal meeting of the five per- 
sons should be held on the 18th of January, 1868, at 
which time the said five persons submitted the question 
of voting on the above propositions at an election to be 
held on Feb, 1868. See pages 74 and SO, record 78. 


The Legislature, in the amendatory act of February, 
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1869, made no attempt to legalize this vote or the actioa 
of the five persons. See section 10 amendatory act in- 
corporating the Illiaois Southeastern Railroad Company. 
Session law, 1869, page 308, Vol. 3. 

The recitals of the authority and power as set out in 
the bonds disclose that the **body”’ who issued them was 
not the ‘‘county court’ nor ‘board of supervisors under 
township organization,’ and could not be a de Yure 
‘‘office,”’ or court; nor, de facto officers of a de jure 
court; nor, of a constitutional organized court. Hildreth 
v. McIntire, supra. 

The bonds have their base of power alone upon the 
one action of the five persons designated ‘‘district super- 
visors,’ Ex. 5, page 78. The record shows in calling of 
the election only five persons were acting; or, were 
present. Page 82, Ex. 6, shows the same with the two 
different recitals, in the respective bonds to be issued. 

In this, we claim that respondents had full notice of 
the invalidity of the obligations they were purchasing. 
This court has said that the purchaser must know at his 
peril that the official who executes the obligation pos- 
sesses the official character, and that he is empowered to 
execute, by lawful authority, the obligation. 

There.could not exist two county ‘Boards of Super- 
visors.” Statite 7, Sec. 6, of the ‘*General Law Adopt- 
ing Township Organization,” provided that ‘‘the Super- 
visor elected in each town should hold his office until his 
successor was chosen, or, appointed and was qualified.” 

See J. Wilson’s, County Clerk’s, evidence page 88. 


Answering from the record of the Board of Supervisors, 


’ 
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it appears that fifteen Supervisors constituted the board 
until the June term, 1867, when five persons appeared 
and acted as the Board. That the record shows no 
order, nor by what authority the change was made for 
the government of the County affairs, nor, that there was 
any change. Five persons could not be a quorum of 
fifteen, neither could two persons or supervisors petition 
or call a special meeting. The provision of the general 
law requires that five supervisors may by their petition 
call a special meeting by notifying all members. The 
respondents had full and complete notice of the law by 
the record, and recital in the bonds under which the 
bonds were issued, and of the character of the officers 
who signed them. 

In conclusion we submit that the bonds are null and 
void, being issued by a ‘* Body” created under an uncon- 
stitutional act with its power under an_ unconstitu- 
tional act; that, the ‘*Body,” the ‘*Court,’”” resting on 
the act, both must fall. 

With this presentment to the Court we submit that 
the decree of the Circuit Court should be reversed, cause 
remanded with directions that a decree be entered grant- 
ing the prayer of Complainants and that the injunction 
be made perpetual. 

All of which is respectfully submitted. 

H. Tompkins, AND BELL & GREEN, 


Attorneys for Appellants. 
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The appellants in reply to the position taken by 
appellees in their brief and argument in this case, with 
the facts and law that must govern the decision of this 
Court, would say that we deem it important to reply only 
to the issue made of authority to execute or issue the 
bonds. 

Referring the Court first to the act under and by 
virtue of which the authority and power to tssue the 


bonds in question must rest for their validitv (hereto- 
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fore stated in our former brief) as follows: 
**An act to change the term of electing ccrtaim officers mn a 
county therein named.’ Approved Feb. 28th, 1867. 

SEC. I. Be it cnactcd by the People 0] lhe State O} 
Milinots, represented tn General Assembly, Vhat the board 
of supervisors of Wayne county shall consist of five per- 
sons, to be elected in the following manner, to-wit: The 
townships of Four Mile, Hickory [Hill and Arrington 
shall constitute the first electoral district of said county, 
and shall be entitled to one member of said board. The 
townships of Big Mound, LaMard, Jasper and Barnhill 
shall constitute the second electoral district of said county 
and be entitled to two members of said court [board]. 
The townships of Leech, Massilon, Mt. Erie and Elm 
River shall constitute the third electoral district in said 
county and be entitled to one member of said board. 
The remainder of said Wayne county shal! constitute the 
fourth electoral—, and shall be entitled to one member 
of said board. 

Sec. 2. There shall be elected on the tirst Tuesday 
in April, one thousand eight hundred and sixty-seven, 
and every four years therea{ter, in each of said electoral 
districts, one member of the board of supervisors of said 
Wayne county, who shall each hold their office for the 
term of four years, or until their successors are elected 
and qualitied, except in the second district ef said county, 
which shall clect two members of said board, as provided 
in section one of this act, who shall hold their office for 
the said term of four years, and until their successors are 


elected and qualified. 


. 
a? 


SEC. 3. Said board, so composed, shall, at their 
irst meeting, organize by electing one of their number 
chairman for the term of four years, who shall be allowed 
to vote upon all questions as other members of said board ; 
and said board, when organized, shall do and perform 
all duties enjoined upon the board of supervisors, acting 
under the general township organization laws of this 
state, and shall have all the powers and privileges of 
boards of supervisors acting under such general township 
organization laws, and any three of said board shall con- 
stitute a quorum for the transaction of any business. 

Sec. 4. The members of said board shall each re- 
ceive such compensation pcr diem, as they may fix, not 
to exceed four dollars per day for each day in which said 
members shall be engaged in attending said court. 

Sec. 7. All duties not herein provided for, to be 
done and performed by virtue of the township organiza- 
tion laws of this state by the supervisors of towas of the 
different towns shall be done and performed in said county 
by a justice of the peace in such towns, who shall be 
selected by the town clerk, town assessor and town col- 
lector for that purpose each year, as soon as_ practicable 
atter the election of town officers in such towns; and said 
town clerk, assessor and collector shall have power to 
fill the vacancy occasioned by death, resignation, or re- 
fusal to serve of said justice of the peace; and such 
justice of the peace so appointed shall hold such appoint- 
ment for the term of one year and until his successor 
shall be appointed and his appointment shall be entered 


of record by the town clerk. and he shall receive the 


4 
same compensation provided by law tor the supervisor 
for like services; but nothing in this act shall be constru- 
ed to change or in any manner affect the places or man- 
ner of voting as now established by law in the different 
precincts in said county. 

Appellees rely on this act as giving the power and 
authority to the **District Supervisors’ to issue the bonds 
in question, as well as giving the official character to the 
body to bind the county to the obligation by lawful 
authority. 

While appellees assert that by a long line of decisions 
of the Supreme Court of Illinois, such legislation has 
been declared unconstitutional and void. 

ist. That it is in violation of the constitutional pro- 
vision of the constitution of 1848, Sec. 6, Art. 7, which 
provides that the General Assembly shall provide by a 
general law for township organization, under which any 
county may organize whenever a majority of the voters 
of such county at any general election shall determine. 

* * # x *: # % 

This section has received the construction of the 
Supreme Court of the state in case of People v Brown, 11 
[ll., 478, the Court say: **The legislature does not pos- 
sess the power to provide any other mode of township 
organization than under and by the 6th Sec. of Art. 7 of 
the constitution.” 

This was an early. case and the decision has been 
affirmed as a rule of law and is affirmed in case of People 
v Brayton, 94 Ill., 341, the Court say: ‘*Township organi- 


zation expressly provides that county boards, in counties 


which have adopted township organization, shal] not have 
power to consolidate several towns into one, except upon 
the petition to the board of one-fourth of the voters in 
each of said towns, and that a majority of the voters in 
each town voting shall have voted in tavor of the propo- 
sition.” 

2d. That it violates the 5th section of the oth article 
of the constitution of 1848, which provides ‘‘that the 
corporate authorities of counties, townships, school dis- 
tricts, cities, towns and villages may be vested with 
power to assess and collect taxes for corporale purposes.” 

Cornell v People, 107 Ill., 372, the Court says: The 
clause in the Constitution of 1848 that the incorporated 
cities, etc., may be vested with power to assess and col- 
lect tax for corporation purposes, . ° . and 
a similar clause in the present constitutioa is held a limita- 
tion upon the power of the legislature to confer the right, 
. upon any other person than the corporate 
or local authorities ot the municipality or district to be 
taxed. 

3d. [It isin violation of Sec. 23; Art. cr of the con- 
stitution of 1848, **That no private or local law which 
may be passed by the General Assembly shall embrace 
more than one subject matter, and that shall be expressea 
in the title.” 

This section of the constitution has received the con- 
struction of the Supreme Court of the siate, which places 
the above enactment as being without authority and in 
violation of the constitution. 


People v Mellen, 32 Ill., rSr. 


‘< 

People v Inst. of Protestant Deaconesses, 71 I1l., 229. 

Village of Lockport v Gaylord, 61 IIl., 276, the 
Court says: An unconstitutional act cannot be ratified. 

Middleport v «tna Ins. Co., 82 Ill., 562. 

Welsh v Post, 99 ) 471. 

Leach v Patterson, 120 III., 420. 

From these authorities it is clear that there are but 
two modes provided by the constitution of 1848, by which 
the legislature can provide for the management of the 
fiscal affairs of a county. _(t is either by three judges to 
be elected by vote of the people or by a supervisor to be 
elected from each town under township organization. 

Hence, it is insisted by Appellants that the ** Destrie/ 
Supervisor” is a new officer. That it is made so by an 
unconstitutional enactment of itself. and enacts and cre- 
ates an uncontitutional officer. In the case of Leach v 
Patterson, supra, this question was brought before the 
Court, in which this Court will find much that points to 
the issue, inthe case atbar. The Court in that case unani- 
mously declare, the above act unconstitutional, together 
with the amendatory act amending the act to incorporate 
the Ill. Southeastern R. R. Co. While on the question 
of what constituted a de facto officer and whether the 
‘*District Supervisor’ under the above act were such the 
Court was divided. Calling the Court’s attention to the 
full decision, we quote from Justice Magruder, Scholfield 
and Mulkey’s dissenting opinion, which we submit is the 
law, as laid down by this Court, as arule of general law 
respecting de facto officers, and is in harmony with Norton 


v Shelby Co., supra, making the distinction so often over- 


/ 

looked by misleading authorities, and must be taken as a 
declaration of gencra/ law, of what is a de facto officer. 

We quote from Justice Magruder, Scholfield and 
Mulkey on this point, as it is fully in accord with our 
position. After reciting the above act, **.1” act fo change 
the the time of electing cerlain officers of a certain county 
therein named,” approved Feb. 28, 1867, on pape 437. 
122 Ill., supra, they say 

‘It is clearly unconstitutional upon the third ground, 


artic] 
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urged against it. It violates section 23 
above quoted. Itis a local law. It applies to Wayne 
county and no other county in the state. It embraces a 
subject, which is not expressed in its title itis entitled 
‘*An act to change the time of electing certain officers in 
a county therein named.” It does not ch inve the time 
of electing any officers. It abolishes the ofhce of super- 
visor of the town, and provides that the duties of town 
supervisors shall be performed by justices of the peace. 
It creates certain new electoral districts, and provides for 
the election of members of the board of supervisors, as 
such. No. such official, as a member ot the board of 
supervisors, had theretofore been elected, as such, by the 
people. Each town supervisor, when meeting with the 
supervisors of all the other towns in the county, was 
called a member of the board of supervisors. The five 
members of the new board were to be elected once in four 
years, instead of being elected annually. They were, 
however, new officials, created for the first time by this 
act. ‘They were not town supervisors, but district super- 


visors. It is apparent from the most superficial examina- 


S 
tion, that the title furnishes no information of the subjects. 
which are embraced in the body of the law. The view, 


here expressed, is sustained by the following cases: 


People v Mellen, 32 Mll., 181; People v Lnstitution of 


Protestant Deaconesses, 71 id. 229; Village of Lockport 
v Gaylord, 61 id. 276; AMliddleport vy Aina Life Lns. Co., 
82 id. 562: Welch v Post, 99 id. 471. 

It is, however, urged, that the five district super- 
visors, who issued the bonds in question, were officers dc 
facto, and that their acts, as such de facto officers, are 
valid and binding, so far as the rights of third persons 
are concerned. Ido not think, that this position is ten- 
able under the facts of thiscase. There are some author- 
ities, which hold, that an act of the legislature, even if it 
be unconstitutional, is suthcient to give color of title, and 
that an officer, acting under it, is an oflicer de facto. 
But the cases, which lay down this doctrine, will be 
found, upon a careful analysis, to refer not to the uncon- 
stitutionality of the act creating the office, but to the un- 
constitutionality of the act, by which the officer is appoint- 
ed to an office legally existing. Sucn cases apply only 
to the invalidity, irregularity or unconstitutionality of 
the mode, by which a party is appointed or elected to a 
legally existing office. Where an office has been /aw/ud/y 
created, the acts of an incumbent, who holds it improp- 
erly, will be considered valid, as being the acts of an 
officer de facto. But there can be no officer de facto, 
where no officer de jure is provided for. Before one can 
claim to be a de facto officer of the law, there must be a 


law creating the office. The oftice itself must be one de 


Q 
jure; the officer may, then, be one de facto. There can 
be no officer either de jure or de facto, if there be no 
office to fill. (Veriton v Shelby County, 118 U.S. 425; 
Town of Deborah v Bulls, 25 Jowa, 12; Wait’s Actions 
and Detences, Sec. 9). Dillon in his work on Municipal 
Corporations (3d ed.) Sec. 276, says: **The notion, that 
there can be a de facto office has been characterized as a 
political solecism, without foundation in reason and 
without support in law; and, therefore, a person cannot 
claim to be a de facto officer of a municipal corporation, 
when the corporation or people have, in law, no nower, 
in any event, to elect or appoint such an officer.” 

It cannot be said of the act of February 28, 1867, 
that it merely prescribed a new mode of selecting the 
members of the board of supervisors of Wayne county. 
It endeavored to form a new beard of supervisors, un- 
known to the township law, under which Wayne county 
was organized, and opposed to the spirit and theory of 
that law. Inthe place of a board, consisting of fifteen 
town Officers, elected by the fifteen towns of the county, 
eight of whom constituted a legal quorum, it provided 
for the organization of a board of five men, elected by 
five newly created electoral districts, and three of whom 
constituted a legal quorum. It is apparent from the ob- 
servations already made, that this act sought to inaugu-. 
rate a new system of government for Wavne county. It 
made provision for a set of officials, who, though they 
were called by the same name as the old board, were yet, 
in fact, an entirely new governing body. 


It follows, that the five men. who issued the bonds 


:O 
under consideration, were not incumbents of ollices, 
already legally existing, and cannot be regarded as de 
facto officers. As the act, which attempted to create the 
board of five district supervisors, never became a law, 
that board never really came into existence. The Supreme 
Court of the United States say: ‘An unconstitutional act 
is nota law; it affords no protection; it creates no office ; 
it is, in legal contemplation, as inoperative as though tt 
had never passed.’ Vorton v Shelby County, supra. 

It is further claimed, that the issuance of the bonds, 
involved in this suit, has been ratified by the legislature 
in the passage of an act, approved February 24, 1869, 
and entitled, ‘An act to amend an act entitled an act to 
incorporate the Illinois Southeastern Railway Company.’ 
(3 Private Laws, p. 308.) The first section of this act 
provides, that ‘all subscriptions to the capital stock, or 
donations, or gifts to said railway company, whether 
made by individuals, townships, counties or corporations, 
shall be and are by this act legalized; and the said 
company is hereby empowered and authorized to collect 
and use the same upon the conditions as donated and 
subscribed.’ 

Clearly this first section of the act of 1869 is uncon- 
stitutional, as being in violation of section 23 of article 3 
of the constitutian of 1848, as above quoted. This court 
said of it in Welch vy Post, supra: *The questionis direct- 
ly made, that the amendatory, act of 1869 violates the 
constitution of 1848, article 3, section 23. * * * Qn 


| 


the authority of Middleport y ALtna Life Ius.-Co., 82 Il.. 


562, we are inclined to hold the point ts well taken, and, 


\ 


11 
if so, it would be conclusive of the whole case.’ In 
Village of Lockport v Gaylord, supra, the act under con- 
sideration was an act of the legislature, entitled ‘An act 
to amend the charter of the Village of Lockport, passed 
February 12, A. D. 1853,’ the 6th section of which was 
as follows: ‘That the appropriations made by the presi- 
dent and board of trustees, and orders, drawn by the 
clerk in February, 1867, be, and the same are, hereby 
fully legalized inall respects.’ It was there said: ‘The 
legalization of unauthorized acts of the corporation can 
not be considered to be amendatory of its charter * * 
* ‘The object of the 6th section is not expressed in the 
title of the act, and we must hold, that it was passed in 
violation of the constitution, and is, therefore, void.’ 

There is no difference between the act, which came 
under review in V:/lage of Lockport v Gaylord, and the 
act of 1869, now under consideration. The latter act, in 
its title, purports to amend the charter of the Illinois 
Southeastern Railway Company. The first section 
attempts to legalize unauthorized donations and subscrip- 
tions. Such legalization is not amendatory of the charter. 
The object of the first section is not, therefore, expressed 
in the title of the act. Hence, it must be held to have 
been passed in violation of the constitution, and is void. 
Being thus unconstitutional and void, it cannot be regard- 
ed as a ratification of the illegal acts of the board of 
supervisors, created by the act of February 28, 1867. 

For the reasons here stated I think the judgement of 
the county court should be reversed.” 


Mr. JustTicE ScHOLFIELD: ‘*I concur in the forego- 


[2 


ing views of Mr. Justice Magruder.” 


Mr. Justice Muvkey: ‘I fully concur in the dis- 
senting opimon of Mr. Justice Magruder.” 

It is difficult to go any further in reasoning as to the 
power and authority of the five persons styled ‘* District 
Supervisors’ to execute and obligate the County of 
Wayne for the payment of the bonds, when it is conced- 
ed that the act providing for the office is unconstitutional 
and void, as well asthe creating of the office of a ‘*Dis- 
trict Supervisor.” 

The majority of the Court in their decision, after 
conceeding the unconstitutionality of the act creating the 
office of district supervisor, fall into the error that the 
board may consist of any number that the legislature may 
see fit to determine, by special legislation for each county. 
Thus overruling the decision in effect formerly had in 
People v Brown, 11 Ull., supra, and cases thereafter ap- 
proving the samc. That is, **there can be but /wo modes 
for county government.” And it, acknowledged and follow- 
ed would be confusion worse confounded for the govern- 
ment of the fiscal affairs of a county, and such as was 
never contemplated, in the adoption of the constitution. 

The position thus taken should have no controlling 
force in this case, when it is admitted that the enactment 
so changing the county government was null and void, 
and so held by the full Court. It then remains to de- 
termine, will this Court stand by its decision in .Ver/on v 
Shelby County, supra, as the declaration of arule of 
gencral faw that must determine who is a de /ac/o officer. 


We can see no distinctive feature in the case of .Ver/on v 


13 
‘Shelby County and the case at bar, except, in the first, the 
legislature endeavored to empower the commissioners 
court of five persons by direct enactment to issue the 
bonds the same as the court of quarterly sessions, com- 
posed of justices of the peace, might do. See bottom of 
page 127. 

Appellees refer to the case of Harter v Kernochan, 
103 U.S., 507. That was an action against a town 
where the county nor township government had been 
disturbed, and where a vote was had of the legal voters 
after a special town meeting was called to determine 
the question. 

The question in that case did not involve the question 
now submitted to the Court. 

The same with the case Bohnam v Needles, 103 U. 
S., 648. 

We see no position taken by the Appellees nor 
authorities cited that militates against Appellants’ position. 

ist. That under the constitution of 1848 there was 
no power vested in the legislature of the state to create 
the office of **District Supervisor.” 

2d. There was no power vested in the five persons 
called district supervisors to call the election to vote for 
or against the issue of the bonds nor to issue the same. 
In every instance the power and authority was to the 
supervisors under township organization. 

3d. There was no election under the act as required 
by its provision on the first Thesday in April. The only 
election as appears of record, or returns, was had in nine 


ot the fifteen townships to elect the ‘‘district supervisors’ 


-_ 
i was had May 18, 1867. See page 74 to 77. 
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[No record of vote in 3rd di-trict 
With this much for reply to Appellee’s position we 
submit the case to the consideration of the Court, with 
the assurance, that the facts showthat none can claim as 
being doue fide holder in good faith, without notice of 
the infirmity of the issue, and that it was a total want of 
power to obligate the tax pavers of the County of Wayne. 


Purchasers of municipal obligation must look to the 


power to issue as well as know the official character of 


those that issue such obligations and know that he is such 
official. There is no estopple for Appellants to deny the 
obligation if our position is sustained by the record. 
All of which is respectfully submitted, 
H. TOMPKINS and 
BELL & GREEN, 
Attys. for Appellants. 
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WM. L. BORAH, ET AL.. 
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Vs. 
JOS. E. WILSON, Country CLERK, and 
0. P. PATTERSON, Country COLLECTOR AND 


TREASURER WayNE County. ILLINOIs.. 
Appellees. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, A. DP. 1889. 


No. 614. 


WM. L. BORAH., et At. 
Appellants. 


VS. 
JOS. FE. WILSON, County CLERK. and 


“ 
O. P. PATTERSON, Country CoLLecTror AND TREASURER, 
WAYNE County, [ILLINOIS 


Appellees. 


BiLL FOR INJUNCTION ASD TO CANCEL BonpDs IssvuED By 
WAYNE CouNTY. 


STATEMENT. 


On the 9th and 19th days of September, 1869, Wayne 

- County, Illinois, issued 100. county bonds at $500, and 
they were duly registered by the State Auditor of Illinois, 

under the Act of April 16, 1869, and on the 11th day of 

September and the 7th day of Decenrber, 1869, the $50,- 


fa OOO with interest at 7 per cent., payable January and 
July 1, annually, to the Illinois Southeastern Railroad 


Company, due January 1, 1890. 


‘ 2 


On September 9th, 1869, and November 19th 1869, and 
6th day of May, 1870, the said county issued 500 bonds 
at $100, due July 1, 1889, with interest at 7 per cent., 
payable January and July 1, annually, and duly registered 
by the State Auditor of Illinois, December 7, 1869, and 


January 24, 1870, to the same Railroad Company, $50,000. 


And on the 6th of May, 1870, and due May 6, 1890, 
the said county issued 100 bonds of $1,000 each, with 7 
per cent. interest, due January and July 1, annually, and 
duly registered by the State Auditor of Illinois, on the 
9th day of May, 1870. These bonds were all payable with 
their interest coupons at the American Exchange National 


Bank of New York City, $200,000 in all. 


$100,000 were issued as subscription bonds, and $100,- 


OOO as donation bonds. 


The donation bonds were of $1.000 each. and were all 


of the same form. A copy of bond No. 1 is as follows: 


a UNITED STATES OF AMERICA. $1,000. 
STATE OF ILLINOIS. 
WAYNE County RAILROAD Bonn. 


Registered by the Auditor of Public Accounts of the State 
of Illinois. Principal and interest collected and 
paid by Treasurer of State of Lllinois. 

Know all Men by these Presents: That the County of 
Wayne, State of Illinois, acknowledges itself to owe and 
be indebted to the ‘Illinois Southeastern Railway Com- 
pany,” or bearer, in the sum of one thousand dollars, 
which sum the said County of Wayne promises to pay, at 
the American xchange National Bank, in the City of New 
York, on the first day of January, A. D. 1890, the said 


county reserving the right to pay this at any time after 
ten years from the date of its issue, with interest at the 
rate of seven per centum per annum, payable semi-annu- 
ally, on the first days of January and July of each year, 
on the presentation and surrender of the annexed coupons. 
This bond is one of a series of bonds issued by Wayne 
County to aid in the construction of the Llinois South- 
eastern Railway in pursuance of the authority conferred 
by an act of the General Assembly of the State of Illinois, 
entitled, ‘‘An Act to incorporate the Illinois Southeastern 
Railway Company,” approved February 25, 1867, and an 
act amendatory thereof, approved February 24, 1869, and 
of an election of the legal voters of Wayne County, Lilinois, 
held on the 25th day of February, 1868, under the pro- 
visions of said act. This bond, is not to become a binding 
obligation on the County of Wayne until the following 
conditions are complied with, to-wit: that said company 
shall have completed, or cause to be completed, the whole 
line of said railroad within the limits of Wayne County, 
and the cars be running upon the same; and for the pay- 
ment of said sum of money aud the interest accruing 
thereon, in the manner aforesaid, upon the performance of 
said condition, the faith of the said County of Wayne is 
hereby irrevocably pledged. 

In witness whereof, the said County of Wayne has exe- 
cuted this bond by causing the chairman of its board of 
supervisors to subscribe his name hereunto, and to be 
countersigned by the clerk of this court, and affixing the 
seal of said court; all of which is done by and under the 
orders of the board of supervisors of Wayne County, at 
lairfield, this the sixth day of May, A. D. 1870. 

DANIEL WINGATE, 
Chairman Board of Supervisors. 
Countersigned by, 
) SEAL}. OLIVER HOLMES, 
Clerk of County Court. 
STATE OF ILLINOIS, AUDITOR’S OFFICE, 
SPRINGFIELD, May 9, 1870. 

[, Charles E. Lippincott, Auditor of Publie Accounts of 

Illinois, do hereby certify that the within bond has been 
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registered in this office this day, pursuant to the provi- 
sions of an act entitled ‘“‘An act to amend an act entitled, 
An act to incorporate the Illinois Southeastern Railway 
Company,’ approved February 25th, 1869, as well as the 
provisions of an act entitled ‘‘An act to fund and provide 
for paying the railroad debts of counties, townships, cities 
and towns,” in force April 16, 1869. 

In testimony whereof, I have hereunto subscribed my 
name and affixed the seal of my office, the day and year 
aforesaid. 

C. Ek. Lippincorr, 
Auditor of Public Accounts. 


STATE OF ILLINOIS, } 


SS, 
WAYNE COUNTY. 
“TIT, Oliver Holmes, clerk of the county court of Wayne 

county, in the State of Illinois. do hereby certify that the 

county court of said county have entered an order on the 
records of said county court, directing me to endorse upon 
this bond the following words, to-wit: 

‘ALL THE CONDITIONS UPON WHICH THIS BOND WAS TO BE- 
COME A BINDING OBLIGATION OF THE COUNTY OF WAYNE 
HAVE BEEN COMPLIED WITH.” 

“In testimony whereof, [ hereto affix my hand and the seal 
of said court, at Fairfield, this 6th day of May, A. D. 


1870. 
OLIVER Houmes, Clerk.”’ 


[Copy of Subseription Bonds. | 


2. UNITED STATES OF AMERICA. S500. 


= 


No. 
STATE OF ILLINOIS. 
WAYNE County RAILROAD Bonn. 


Registered by Auditor of Public Accounts of the State of 
Illinois. Principal and interest collected and paid 
by the Treasurer State of Illinois. 
Know all men by these presents: That the county of 
Wayne, State of Illinois, acknowledges itself to owe and 


be indebted to the “Illinois Southeastern Railway Com- 
pany,’’ or bearer, in the sum of five hundred dollars, which 
sum the county of Wayne promises to pay, at the Ameri- 
can Exchange National Bank, in the city of New York, on 
the Ist day of January, A. D. 1890, the said county re- 
serving the right to pay this bond at any time after five 
vears from the date of its issue, with interest at the rate 
of seven per centum per annum, payable semi-annually, on 
the first days of January and July each year, on the pre- 
sentation and surrender of the annexed coupons. This 
bond being issued under and pursuant to orders of the 
county court of Wayne county, Illinois, jor subscription to 
the capital stock of the Illinois Southeastern Railway Com- 
pany, as authorized by virtue of the laws of the State of 
linois; and the faith of the county of Wayne is hereby 
irrevocably pledged for the payment of said principal and 


interest as aforesaid. 


In witness whereof, the said county of Wayne has exe- 
cuted this bond by causing the chairman of its board of 
supervisors to subscribe his name hereto, and to be coun- 
tersigned by the clerk of this court, and affixing the seal 
of said court; all of which is done at Fairfield, Lilinois, by 
and under the order of the board of supervisors of Wayne 
county, this the nineteenth day of November, A. D. 1869. 

DANIEL WINGATE, 
Countersigned by Chairman Board of Supervisors. 
PSEAL. | Oniver HOLMES, 


Clerk of County Court. 


AupiTor’s Orrice, LLLINors, 

SPRINGFIEL', December 7th, 1869. 

|. Charles FE. Lippincott, Auditor of Public Accounts of 

the State of Illinois, do hereby certify that the within bond 

has been registered in this office this day, pursuant to the 

provisions of an act entitled *‘An act to fund and provide 

for paving the railroad debts af counties, townships, cities 
and towns. In force April 16, 1&69. 


In testimony .whereof, | have hereunto subscribed my 


name and affixed the seal of my office, the day and vear 


aforesaid. 
C. k. Lippincort, 
Auditor Public Accounts. 

The bonds of $100 are of same tenor and effect as the 
above, save as to the amount and numbers of bond. 

The legislative authority nnder which these bonds were 
issued is found in the act to incorporate the [llinois South- 
astern Railway Company, February 26, 1867. 

Private Laws of Illinois, 1867, Vol. 2, page 750. 

The amendatory act thereto, in force Feb. 24, 1869. 

Private | aws of 1869, Vol. 3, page 308. 

The act to change the time of electing certain officers in 

a county therein named. In force February 28, 1867. 
Public Laws of 1867, page 102. 

The case at bar is a proceeding by taxpayers to enjoin 
the collection of taxes to pay the interest on the above 
bonds. It was commenced in 1886, in the Wayne County 
Circuit Court, and removed to the United States Cireuit 
Court for the Southern District of Illinois. It was a bill 
for an injunction and to cancel the bonds issued by Wayne 
County. After the removal of the case to the United 
States Circuit Court, answers were filed to the bill by John 
Ware. by his solicitors, Bailey & Sedgewick and Geo. M. 
Brinkerhoff. 

[See Transcript of Record, pages 48-49. ] 

And by William Bean, Wm. B. Skinner, John Waterman, 
O. F. Page, Treas., Andrew Potter and John A. Peters, by 
their solicitors, Sanders & Haynes. 


[See Transcript of Record, pp. 51-52-57.] 


em = ay, 
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And by August T. Post and the Society for Savings, by 
their solicitors, Connelly & Mather. 


Transcript of Record, pp. 59-69. 


All of these defendants were, by order of court, on their 
petitions in due form, made defendants in the case, and on 
legal proof that they were the owners and holders of the 
bonds and coupons named in their several petitions, pur- 
chased for a valuable consideration by them, severally, in 
open market, for an investment, without any notice of any 
claimed want of authority to issue these bonds, or of any 
irregularity in their issue, and before the commencement of 
this suit. They are, therefore, entitled to all the privileges 
and benefits of bona fide holders, for value paid, and 


without notice. 


S ons ’ rye ray 
STIPULATIONS. 


At the June term of:the United States Circuit Court, for 
the Southern District of Illinois, 1886, the following stipu- 
lations were filed by the attorneys for the complainants 


and defendants, to-wit: 


It is admitted that the complainant's are taxpayers of 


Wayne County, Illinois. 


Complainants have leave to substitute the amended 
printed bill of complaint for the original, with leave to 


withdraw the original copy. 
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It is admitted that “Exhibit A,’’ of complainants, cor- 
rectly sets forth the division of the county of Wayne, 


March term, 1860, into township organizations. 


[It is agreed that the act of Feb. 28, 1867, of the Legis- 
lature of the State of Illinois, entitled “‘An act to change 
the time of electing certain officers in a county therein 
named,’ also the original act and amendatory act incor- 
porating the Ill. 8. E. R. R. Co., approved, respectively, 
on Feb. 25, 1867, and Feb. 24, 1869, are admitted as 
evidence; also, that taxes have been regularly extended, 
collected, and paid, to pav interest on said bonfls under 


the registration. 


That the parties holding the said bonds are bona fide 
holders without notice, except as To the want of power as 
declared by the various acts of the Legislature, referred to 


in the bill and answers. 


It is admitted that no election Wiis held by the voters 
of Wayne county directly on the question of adopting the 
act of Feb. 28, 1867, entitled, ‘““An act to change the time 
of electing certain officers in a county therein named,” but 
an election was held by said voters in May, 1867, under 
said act, for the election of district supervisors for the 
several districts of said county, as specified in said act, at 
which election supervisors were elected for the several dis- 
tricts of said county, in accordance with the provisions of 


said act. 


It is further stipulated that the following exhibits, ‘‘A 


and B’’, are true copies, one of each of the subscription 
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and donation issue of said bonds, together with the certi- 
ficates and endorsements thereon. 
H. ToMKINs, 
BELL & GREEN, 
lor Plaintiffs. 
CONNOLLY & MATHER, 
SAILEY & SEDGEWICK, and 
SANDERS & HAYNES, 
For Detendants. 
Kiled Sept. 29, ISS86. 


(Transeript of Reeord, p. 81-82.) 


On the 5th of Oct.. 1886, the bill was submitted to the 
court on pleadings and proofs: and the court having heard 
and considered the same, as well as the arguments of 
counsel thereon, and being’ sufficiently advised in the 
premises, doth order and decree that the complainants’ bill 
be dismissed with costs, to be taxed. 


| Record, |). SD. | 


From this decision the case was appealed to this court 


of final resort. 


These bonds are claimed to be vaid because the acts 
under which thev claim to have been issued. Those of 
Feb. 24, 1869, and of Feb. 25, 1857, are unconstitutional 
and void, and in violation of article 7, section 6, and also 
of article 9, section 5, of the Constitution of Illinois of 
L848. 

That the title of the act of Feb. 28, 1867, is not in con- 
formity with the requirements of the Constitution then in 


existence, that of 1848. 
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The bonds appear to have been regularly and legally 
issued in conformity with the laws of the State, as therein 
stated. The county regularly levied and collected the taxes 
for that purpose, and paid the interest on these bonds 
twice a year, January and July Ist, for some eighteen 
years. The defendants, under the stipulations, are ad- 
mitted to be bona fide holders for value, and without 


notice. 


Therefore, under these circumstances, alsolute want of 
legislative power to issue them, is the only possible ground 


on which they can be held void. 


There is, therefore, but one question in the case to be 
considered, and that is, whether the acts granting the 


power, under which they were issued, were constitutional? 


We think this question has already been settled by the 
State Supreme Court of L[llinois, in the case of Lewis D. 
Leach v. The People ex rel. O. P. Patterson, 122 Ill. 420, 


decided at the June term, 1887. 


It was a proceeding to restrain the collection of taxes to 


pay interest on these bonds. All the questions raised in 


the case at bar were then presented and exhaustively 
argued, and even that court could find no possible tenable 


ground for holding the bonds void. 


Again this court passed upon the constitutionality of 
these same acts of the Legislature in the case of Harter 
Township v. Kernochan, 103 U.S. 562, and the case of 


Bonham vy. Needles, 103 U.S. 648, and as we understand 
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held the acts constitutional, and the bonds issued under 


them valid obligations. 


It would seem that this court, having held these acts 
under which these bonds were issued, in full harmony with 
the constitution—the Cireuit Court of the United States for 
the Southern District of Illinois, having held valid the whole 
issue and dismissed the bill with costs in the case at bar, and 
the State Supreme Court in the supra case, 122, Ill. 420 de- 
cided, since the commencement of the suit at bar, and on 


exactly a similar case, after a careful consideration of all 


the questions in this case presented, ought to be a finality, 


and that these bonds ought to be held valid obligations of 
the county of Wayne, and the decision of the court below 


affirmed with costs. 


Copy OF SO MUCH OF THE STATUTES AS REFER DIRECTLY 
TO THE CASE AT BAR. 

Section 7 of the Act of Incorporation February 25, 1867, 
Private laws of Illinois, Vol. 2, 1867, p. 752, granting 
power to counties to make donation in aid of said Rail- 
road is as follows: 

“The county court or board of supervisors, (where such 
county has adopted township organization) of any county 
into, or through which this road or its branches may pass, 
is hereby authorized and fully empowered to donate to 
said company, as a bonus or inducement towards the 
building of said railroad or its branch, any sum not ex- 
ceeding one hundred thousand dollars, and: may order the 
clerk of the county court, or board of supervisors of such 
county to issue bonds of the county to theamount donated; 
and such clerk of the county court or board of supervisors, 
as the case may be, of such county, shall countersign and 
deliver such bonds so issued to the president or directors 
of said company; which said bonds may bear any rate of 
interest not to exceed ten per cent. per annum, payable at 
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maturity of the bonds, as hereinafter expressed, and yearly 
‘thereafter: Provided, that no donation by the county 
court or board of supervisors of any such county shall be 
of a greater sum than fifty thousand dollars, until after 
the question of such larger donation shall have been sub- 
mitted to the legal voters of such county, at an election 
to be called, conducted, returns made, canvassed and pub- 
lished, in the usual manner of calling, conducting, making 
returns, canvassing and publishing special county elections; 
at which election each voter shall vote a ticket upon 
which is written or printed the words, “For Donation’ or 
‘‘Acainst Donation,’ and if a majority of the ballots cast 
at such an election be in favor of donation, it shall be the 
the duty of the county court or board of supervisors of 
such county so voting to donate some amount, not legs 
than fifty thousand dollars, nor more than one hundred 
thousand dollars, to said company, and to order the issu- 
ing of bonds of the county, as hereinbefore provided, for 
the amount so donated; which bonds shall be made pay- 
able to the directors of said company, and may be in any 
denomination of not less than one hundred, nor more than 
one thousand dollars each, at the discretion of the said county 
court issuing the same: Provided, that the bonds of any 
county so donated and issued shall not mature nor become 
due or payable, nor any of the interest accruing thereon, 
or upon any part thereof, until the said company shall 
have completed or caused to be completed so much of the 
line of said road or its branch as may be within the county 
so donating, or when some certain specified section or part 
of the road shall have been finished, as may be agreed 
upon between this company and the county court, or 
hoard of supervisors oi the county making the donation: 
and each of said bonds shall declare upon its face the con- 
ditions upon which it is to become due.” 


The text, material to the issues in this case, of the 
Amendatory Act of Incorporation of the Illinois South- 
eastern Railway Company, that of February 24, 1869. 
Private Laws of Illinois, 1869, Vol. 3, p. 308, referring to 
the subscription bonds, reads as follows, to-wit: 


4 
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“Section 10. That any village, city, county, or township 
organized under the township organization law, or ANY 
OTHER LAW OF THIS STATE, along or near the route of said 
railway or its branches, or that are in anywise interested 
therein, may, in their corporate capacity, subscribe to the 
stock of said company or make donations to said com- 
pany, to aid in constructing and equipping said railway: 
Provided, that no such subscriptions or donations shall 
be made until the same shall be voted for, as hereinafter 
provided. That whenever twenty legal voters of any such 
citv, village, county or township shall present to the clerk 
thereof a written application, requesting that an election 
shall be held to determine whether such village, city, county 
or township shall subseribe to the capital stock of said, 
company or make donation thoreto, to aid in the building 
or equipping said railway, stating the amount, and whether 
to be subscribed or donated, and the rate of interest and 
times of payment of the bonds to be issued in pavinent 
thereof, such clerk shall receive and file such application, 
and shall immediately proceed to post written or printed 
notices, calling an election to be held by the legwal voters 
of such village, city, county or township. which notice 
shall be posted in ten of the most public places of such 
village, city, county or township, for thirty days preced- 
ing an election: and said notices shall state fully the ob- 
jects of such election; and such election shall be held and 
conducted and returns thereof made as general elections 
provided by law in this State, and as provided by. the 
Charters of any such village or city: Provided, that at 
any election held under the provisions of this act it shall 
not be necessary to cause a registration of the voters of 
such villages, cities, counties or townships; and if a major- 
ity of the votes cast at such election shall be in favor of 
such subscription or donation, then the corporate authori- 
ties of such village, city, county or township organized 
under the township organization laws of this State, the 
supervisors of such township shall subscribe to the capital 
stock of said company or donate thereto, as shall have 
been determined at such election, the amount so voted at 
such election, and shall issue the bonds, with interest 
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coupons atrached, of such village, city, county or township, 
to said railroad company, in such denominations as said 
‘ailway company may designate—said bonds drawing in- 
terest at a rate not exceeding ten per cent. per annum, 
and interest on said bonds to be paid semi-annually, and 
said bonds to be paid in twenty years from the date of 
their issue, with the privilege reserved to said villages, 
cities, counties or townships of paying said bonds at any 
time after five years from the date of their issue: and said 
bonds to be signed, in case of a village, by the chairman 
of the board of trustess thereof, in case of a city, by the 
mayor thereof, in case of a county by the county judge, 
or THE CHAIRMAN OF THE BOARD OF SUPERVISORS THEREOF: 
and in case of a township by the supervisor thereof; and, 
in all cases, to be countersigned by the clerk of said vil- 
lage, city, county or township. And any such village, city, 
county or township subscribing or making donation to 
such railway as aforesaid, shall, by its proper corporate 
authorities, annually thereafter, levy and collect a suffi- 
cient tax on its assessed property to pay the interest on 
its bonds-issued as aforesaid, as the interest becomes due, 
and provide in due time to pay the principal at maturity. 


Section 11 of this Act was repealed February 24, 1869. 


Private Laws of Illinois, 1869, vol. 3, p. 415. 


Section 12 is as follows, to-wit: ‘That when payment 
of subscription to the capital stock of said company, or 
payments for donation to sail company have been or 
shall be made by villages, cities, counties or townships, In 
bonds of such villages, cities, counties or townships, under 
any act authorizing such subscriptions or donation to be 
made, all such bonds issued or negotiated by the proper 
authorities of such villages, cities, counties or townships. 
and appearing regular on the face thereof, shall, in the 
hands of said company or any other bona fide holder 
thereof, be deemed and taken, in all courts and elsewhere, 
as prima facie evidence of the regularity of everything re- 


on 


? 
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quired by the several acts in relation to the issue of said 
bonds, or any other act to be done preliminary to the is- 
suing and negotiation of said bonds. 


“Section 1. Whereas, in section seven of the act to which 
this is an amendment, it was provided that any bonds in 
payment of any donations made by counties to said rail- 
way company, that each of said bonds should declare upon 
its face the conditions upon which it should become due; 
and, Whereas, the election notices heretofore issued by the 
proper authorities of any such counties making donations 
to said railway company, as well as the act to which this 
act is an amendment, eontains certain conditiens required 
to be fulfilled by said railway company before the bonds 
of such county should bevome due and payable, and 
which conditions were by such notices, as well as by the act 
to which this act is an amendment, required to be inserted 
in the face of such bonds to be issued by such counties; 
therefore, be it further enacted, that upon a full and com- 
plete performance by said company of all the conditions 
upon which said bonds were to become binding obligations 
of the counties issuing the same, it shall be the duty of 
the county court, or board of supervisors, where such 
county is under township organization, of the respective coun- 
ties making such donation, to enter an order upon their 
records, at a regular or special term of their court, direct- 
ing the clerk of such court to certify, over his official seal, 
upon the back of each of said bonds so issued, in language 
as follows, to-wit: ‘A// of the conditions upon which this 
bond was to become a binding obligation of the county of 
cmstacine have been complied with.” 


Section 14, latter part, is as follows, to-wit: ‘Nothing 
in this section shall be construed to change the rate of in- 
terest or payment of principal of said bonds, as provided 
on their face, or in anywise to impair the rights of the 
holder of said bonds to collect either interest or principal, 
in case of any default in payment of the same.”’ 
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Act oF FEBRUARY 27, 1867. PuBLic LAWws oF ILLINOIS. 
1867. PAGE 102. 


ELECTIONS, 


Title: “‘An AcT TO CHANGE THE TIME OF ELECTING CERTAIN 
OFFICERS IN A COUNTY THEREIN NAMED.” 


“Section 1. Be it enacted, etc., That the board of super- 
visors in Wayne county shall consist of five persons, to be 
elected in the following manner, to-wit: The townships of 
Four Mile, Hickory Hill and Arrington, shall constitute 
the first electoral district of said county, and shall be en- 
titled to one member of said board; the townships of Big 
Mound, Lamard, Jasper and Barn Hill, shall constitute the 
second electoral district in said county, and be entitled to 
two members of said board; the townships of Leech, Mas- 
sillon, Mount Erie and Elm River, shall constitute the third 
electoral district in said county, and be entitled to one 
member of said board; the remainder of said Wayne 
county shall constitute the fourth electorial district, and 
shall be entitled to one member of said board. 

‘Section 2. There shall be elected on the first Tuesday in 
April, one thousand eight hundred and = sixty-seven, and 
every four years thereafter, in each of said electorial dis- 
tricts, one member of the board of supervisors of said 
Wayne county, who shall each hold their office for the 
term of four vears, or until their successors are elected and 
qualified, except in the second district of said county, 
which shall elect two members of said board, as provided 
in section one of this act, who shall hold their office for 
the said term of four years, and until their successors are 
elected and qualified. 

“Section 3. Said board, so composed, shall, at their first 
meeting, organize by electing one of their number chair- 
man, for the term of four vears, who shall be allowed to 
vote upon all questions as other members of said board. 
And said board, when so organized, shall do and perform 
all duties enjoined upon the board of supervisors acting 
under the general township organization laws of the State, 


and shall have all the powers and privileges of boards of 
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supervisors acting under such general township organiza- 
tion laws; and any three of said board shall constitute a 
quorum for the transaction of any business.” 

“Section &. This act shall be deemed and taken as a 
public act, and be in force from and after its passage.”’ 

“Approved February 28, 1867.” 

Article VII, Section 6, Constitution of 1848, Illinois 
Statutes, Vol. 1, 1885, p. 83, is as follows, to-wit: 

“Section 6. The General Assembly shall provide, by a 
general law, for a township organization, under which any 
county may organize whenever a majority of the voters of 
such county, at any general election, shall so determine; 
and whenever any county shall adopt a township organi- 
zation, so much of this constitution as provides for the 
management of the fiscal concerns of said county by the 
county court may he dispensed with, and the affairs of 
said county MAY BE TRANSACTED IN SUCH MA\NER AS THE 
GENERAL ASSEMBLY MAY PROVIDE.” 

ArticLeE LI, Section 23, CONsTIvuTION oF 1848, ILLINOIS 
SraruTes, Vol. 1, 1885, p. 72, is as follows, to-wit: 

“Section 23. * * * And no private or local law which 
may be passed by the General Assembly, shall embrace 
more than one subject, and that shall be expressed in the 
title.” 4s 


POINTS AND AUTHORITIES. 

ALL THE QUESTIONS OF FACT AND OF LAW PRESENTED IN 
THIS CASE, HAVE BEEN DECIDED AND THEIR BONDS HELD 
VALID, AND THE ACTS OF THE LEGISLATURE UNDER WHICH 
THESE AND SIMILAR BONDS WERE ISSUED, HAVE BEEN HELD 
NOT REPUGNANT TO THE CONSTITUTION OF THE STATE BY 
BOTH FEDERAL AND STATE CouRTS. 

Harter v. Kernochan, 103 U.S. 562. 
Bonham vy. Needles, 103 id. G48. 


Leach v. The People ex rel. Patterson, 122 Ill. 420. 
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THE DISTRICT SUPERVISORS ELECTED IN May, 1867, UNDER 
THE ACT OF FEBRUARY 28, 1867, WERE DEFACTO, THE SUPER- 
VISORS OF WAYNE COUNTY AT THE TIME THESE BONDS WERE q 
ISSUED, AND THEIR ACTS, AS FAR AS THIRD PARTIES AND THE + 
PUBLIC ARE CONCERNED, ARE BINDING UPON THE COU TY. ‘ 


Harter v. Kernochan, 103 U. S. 562. 


Bonham v. Needles, id. 648. , . 

Leach v. The People ex rel. Patterson, 122 Ill. 420. 

The State v. Carroll, 38 Conn, 449. \ 
Norton v. Shelby County, 118 U.S. 446. 
The People v. Ammons, 5 Gil. (Ill.) 105. oy 
Prickett v. The People, 1 id. 525. 

Guyer v. Andrews, 11 Ill. 494. “~Y 


Brooklyn v. Ins. Co. 99 U.S. 362. 
Trumbo v. The People, 75 Ill. 561. 

Mapes v. The People, 69 Ill. 523. 

People ex rel. Ballou v. Bangs, 24 id. 184. 


THE Act oF FEBRUARY 28, 1867. BY ITS TERMS IS DE- 
CLARED TO BE A PuBLIC ACT. AND IN FORCE FROM AND 


AFTER ITS PASSAGE, AND ITS TITLE IS NOT IN VIOLATION OF 


SECTION 23, OF ARTICLE 3, OF THE CONSTITUTION OF 1848 
Railroad vy. Gregory, 15 Ul. 20. 
Wade v. Walnut, 103 U. 8S. 692. 
cu. = oa 
Bureau County v. C., B. & Q. RR. Co., 44 Ih. 229. 
Unity v. Burrage, 103 U.S. 458. 


San Antonio v. Mehaffy. 9 


Bonham v. Needles. id. 648. 
Harter v. Kernochan, 108 id. 562. 


Cooley's Const. Lim., 182, and notes. 


- 
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People v. Solomon, 46 Ill. 335. 
MeVeagh v. City of Chicago, 49 id. 318. 


Lueas v. Harris, 20 id. 164. 


THE VOTERS OF THE COUNTY OF WAYNE, AFTER THE RE- 
PEAL OF THE AcT OF FEBRUARY 28, 1867, UNDER WHICH 
THE BOARD OF DISTRICT SUPERVISORS WERE ELtCTED, RATI- 
FIED AND CONFIRMED THEIR ACTS IN ISSUING THE BONDS BY 
LEVYING AND COLLECTING THE TAXES AND PAYING THE IN- 
TEREST FOR 17 YEARS, UNDER THE AUTHORITY OF THE CON- 
STITUTION OF 1848. | 

Keithsbure v. rick, 34 Ul. 422. 

Johnson v. County of Stark, 24 id. 75. 

Hoyt v. Thompson, 19 N. Y. 218. 

Peterson v. The Mayor, 17 id. 453. 

Bank of the U.S. v. Dandridge, 12 Wheat. 70. 

(County of Randolph v. Post, 93 U.S. 502. 

Story on Agency, ed. 1863, § 259. 

Fletcher v. U. S. Bank, 8 Wheat. 363. 

Supervisors v. Schenck, 5 Wall. 728. 

Miles v. Gleason, 11 Wis. 490. 

Bissell v. Railroad, 22 N. Y. 204. 

First Nat. Bank of Oswego v. Town of Wolcott, 
7 Fed. Rep. 892. 


, 


Town of Ontario yv. Irwin, 3 Fed. Rep. 49. 


1 
ee 
-1 


Whiting v. Town of Potter, 2 Fed. Rep. : 
Pendleton Co. v. Amy, 13 Wall. 297. 
(Commissioners v. January, 4 Otto. 202. 
(County v. Vasgell, 94 U.S. G88. 

Ralls County Courty. United States, 105 U.S. 733. 


Ottawa v. Carey, 108 U.S. 110. 
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THE LEGISLATIVE POWER EXISTING, AND THE OBJECTION 
ONLY GOING TOWARDS THE IRREGULAR, INFORMAL, OR DE- 
FECTIVE EXECUTION OF THE POWER, BY THE COUNTY OFFI- 
CIALS, THE RECITALS ON THE BONDS ARE CONCLUSIVE, AND 
THE COUNTY IS ESTOPPED FROM DENYING THE ACTS OF ITS 
OFFICERS IN ISSUING THE BONDS, IN A CONTEST FOR THEIR 
PAYMENT BY BONA FIDE PURCHASERS FOR VALUE AND WITH- 
OUT NOTICE. 

Harter v. Kernochan, 103 U.S. 570. 

Bonham v. Needles, 103 id. GAS. 

Wade v. Walnut, 103 id. 695. 

Town of Coloma vy. Haves, 92 id. 484. 

Marcy v. Oswego, 92 id. 637. 

Ohio v. Frank, 92 id. 69 
Pana vy. Bowler, 107 id. 539. 

Lynde v. County, 16 Wall. G. 
Commissioners Vv. Bolles, 94 U.S. 104. 
(County of Warren v. Marcy, 97 id. 96. 
Commissioners v. January, 94 id. 202. 
Keithsbure v. Frick, 34 Ul. 422. 
Johnson v. County of Stark, 24 id. 75. 
Oregon v. Jennings, 119 U.S. TAé4. 


Grand Chute vy. Winegar, 15 Wall. 371. 


ARGUMENT. 


MAY IT PLEASE THE Court: 
All the questions involved in this case we think have 
been decided by both the Federal and State Supreme Courts. 


The legislative authority for the issue of these bonds, as we 


, sclnaidllaccdain aeoneeaalalion - 
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claim, 1s not disputed, if the acts granting it are in har- 
mony with the constitution of the State. The language 
is ample and explicit in granting the power, and the only 
question as to the power is whether the acts are repug- 


nant to the constitution. 


The act of incorporation of the Lllinois Southeastern 
Railway Company, in force February 25, 1867, is found in 


Private Laws of Illinois, Vol. 2, 1867, p. 750. 


The Amendatory Act, in force February 24, 1869, is 


found in the Private Laws of Illinois, Vol. 3, 1869, p. 308. 
| 


This court, in considering the validity of an issue of 
municipal bonds issued to this same railroad company, in 
Harter v. Kernochan, 103 U. 8., where. the constitution- 
ality of these very acts was in question, say, p. 572: 
“Kor the reasons stated we are of opinion that THE AcTs 
oF Fesprvary 25, 1867, asp FeBRUARY 24, 1869, ARE NoT 
IN VIOLATION OF THE CONSTITUTI N OF THE STATE.” 


In Bonham v. Needles, 103 U. S. 648, this court, in de- 
ciding an issue of bonds by the Town of Big Mound valid, 
considered the constitutionality of these same acts under 
which the bonds were issued, and say, p. 649: ‘The 
controlling questions in the case have already been deter- 
mined in Harter v. Kernochan, supra, p. 562. It was 
there ruled that the acts of assembly, recited in the bonds,”’ 
(the above acts) ‘“‘whose validity is here involved, were 
not repugnant to the Consitution of Illinois, adopted in 
1848.” In the above cases this court held that ample 


power was granted for those townships,—Harter, in Clay 


9) 


Snenn 


county, and Big Mound, in Wayne county,—to issue the 
bonds under those acts, and the bonds were held valid ob- 


ligations of the townships. 


In the case of Leach v. The People ex. rel. Patterson, 
122 Ill. 420, the court held the bonds valid on an appli- 
cation of the collector of taxes for Wayne County, for 
judgment for delinquent taxes levied against certain real 
estate to pay interest on $200,000 of bonds. purporting 
to be bonds issued by Wayne County in 1869, and in Jan- 
uary, 1870, $100,000, as a donation to, and $100,000 for 


stock of the Illinois Southeastern Railroad Company. 


It will be observed that this is the same issue of bonds 
involved in the case at bar, and practically the same kind 
of a legal proceeding,—the restraining of the collection of 
taxes for payment of interest on these bonds. ‘This in- 
volved the question of legislative power to issue the bonds. 
The constitutionality of the acts above cited.—those of 


February 25, 1867 and February 24, 1869.—which grant 


the power to the county to issue the bonds, and the ques- 


tion of the /egal execution of the power by the county 


board of supervisors. 


The State Supreme Court hold that there was ample 
power granted the county to issue the bonds, and that 
the acts, supra, granting the power were not repugnant to 
the State constitution of 1848, and that the bonds 
were valid, and the tax for the payment of the interest 
thereon must be collected and paid. But that the acts of 
the board of supervisors in issuing the bonds or executing 


the power were valid and binding’ on the county as of defacto 
=) . 
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officials, holding the act of February 28, 1867, under which 
they were elected, unconstitutional, on the ground of de- 


fective title. 


Here, then, we have this court, in two cases involving the 
same questions, the State Supreme Court of L[llinois, and 
the United States Cireuit Court of the Southern District of 
Illinois, in the case at bar, all holding these bonds, and 
similar bonds issued under these same acts of the legisla- 
ture, valid obligations of the municipalities issuing them. 
All of these decisions hold these same $200,000 of Wayne 
county bonds valid, except in Harter v. AKernochan and 
Bonham vy. Needles, supra, in this court, which hold valid 
bonds of townships issued under these same acts, which 


are held constitutional by this court in those cases. 


Really there would seem to be no other possible contro- 
versy in the case. In the last two cases, supra, in this 
court cited, all the questions of law, and all of any im- 
portance as to the facts, were raised, argued and decided 
by this court. The writer was the attorney for the bond- 
holder in both of those cases, and by reference to the 
briefs filed in those cases, the questions not only as to the 
2 


constitutionality of the acts of Feb. 25, 1867, and the 


amendatory act of Feb. 24, 1869, and the power thev 
conferred to issue bonds, but also the act of Feb. 28, 
1867, its constitutionality and its effect on the board of 
supervisors, who acted under it in the execution of the pow- 
ers given by the other two acts, in the issue of bonds, was 


fully presented, considered and decided. 
* b 
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In the case of Bonham v. Needles, supra, the bonds were 
issued by the township of Big Mound, In WAYNE counTry, 
ILLINOIS, and were signed by the district supervisors, M. H. 
Harris and I. B. Borah, supervisors, elected and holding 


office under the act of Feb. 28, 1867. 


This court held those bonds valid. The power to issue 
those bonds in the Big Mound case was granted in the 
acts of incorporation of the railroad company of Feb. 25, 
1867, and the amendment thereto of Feb. 24, 1869, and 
must have been held valid on the theory that the act of 
Feb. 28, 1867, was not repugnant to the constitution of 
1848, or that the exercise of the power so used in the 
issue of those bonds by the district supervisors was but 
an informality, or irregularity, or defective exercise of the 
power which, under the well known and accepted rules ap- 
plied to negotiable securities in the hands of an innocent 
purchaser for value, and without notice, could not render 
the bonds invalid. Either view of the case makes those 
decisions final on every question that is raised in the case 


at bar. 


THE DISTRICT SUPERVISORS ELECTED IN MAy, 1867, UNDER 
THE Act OF FEB. 28, 1867, WERE DEFACTO THE SUPERVIS- 
ORS OF WAYNE COUNTY, ILLINOIS, AT THE TIME THESE BONDS 
WERE ISSUED, AND THEIR ACTS, AS FAR AS THIRD PARTIES AND 


THE PUBLIC ARE CONCERNED, ARE BINDING UPON THE COUNTY. 


It is admitted that an election was held under the Act 


of Feb. 28, 1867, for the election by the voters of Wayne 
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county, Ilhnois, of the District Supervisors of Wayne 
county, Which made the board of supervisors consist of 
five instead of fifteen as formerly. 


(‘Transcript of Record, p. 82.) 


The State Supreme Court hold that while the Act of 
Feb. 28, 1867, was repugnant to the Constitution of 
1848, on the ground of defective title, vet the county 
board of supervisors having been elected by the legal 
voters of Wayne county under that act, in May, 1867, 
and the people acqueiscing in their acts for over five years, 
and there beime no other board of Supervisors for trans- 
acting the business of that county during the period 
before and while issuing these bonds, and for some time 
thereafter, their acts are binding upon the COUNTY, as ‘le- 
facto officers of the county. 


Leach v. The People ex vel. Patterson, 122 Il. 420. 


It is claimed, however. that there can be no defacto offi- 


cers unless there be a dejure office. 


In reply to this we say, that there was a dejure office, 
that of Board or Suvervisors. That the act of February 28, 
1867. did not destroy this dejure office. It simply changed 
the number of officials necessary to constitute or make up 
that Board of Supervisors, and the territory that made 
the district. In 1860, March the Ist, the County of Wayne 
adopted township organization—(see Record p. 29).— 
under the provisions of the constitution of 1848, claiming 
fifteen townships and a supervisor from each, making’ fif- 
teen supervisors to constitute the county board of super- 


visors. February 28, 1867, the legislature passed an act 
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dividing the county into four electoral districts, one of 
these districts to have two supervisors, and three of them one 
supervisor each, making a board of five supervisors for the 
county board for transacting such business as should come 
before them, instead of a county board of fifteen supervi- 
sors as formerly. 

Public Laws of Ill. ISG, p. 102. 

That act provides in section 3.— * * “And said board, 
when so organized, shall do and pertorm all duties enjoined 
upon the Board of Supervisors acting under the general 
township organization laws of this State, and shall have all 
the powers and privileges of hoards of SUpervisors acting 
under such general township organization laws; and ans 
three of said board shall constitute a quorum for the 


transaction of any business. (Record pp. 102, 1023.) 


On this subject the constitution of 1848, section 6, 
article 7, provides that whenever any county shall adopt 
township organization, so much of the constitution cis 
provides for the management of the fiscal concerns of the 
county by the county court may be dispensed with, and 
the affairs of the county may be transacted in such manner 
as the General Assembly shall provide. 

(See Constitution of II1l., 1848.) 
Leach v. The People ex rel. Patterson, 122 Ul. 425. 

Again, on this subject, we quote from the State Supreme 
Court, supra, p. 426: 

“We do not perceive why, consistently with this section. 
the legislature might not have declined to dispense with 


the county court for the management of the fiscal affairs 
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of Wayne county, and have suffered that court to remain 
as it was, In that respect, or why they might not have a 
different body for the transaction of the affairs of Wayne 
county from such as existed in other counties, or a body 
differently constituted. By the constitution of 1848, there 
was no prohibition of the enactment of special or local 
laws. This act of February 28, 1867, respects only THE 
COMPOSITION OF ‘THE BOARD OF SUPERVISORS of Wayne 
county, for the management of the affairs of Wayne county. 
It does not touch the matter of townslup organization for 
the transaction of the affairs of towns, and does not, as 
we conceive, contravene the constitutional provision in re- 


spect of a general law for township organization.” 


The power being given in the acts of Feb, 25, 1867, and 
eb. 24, 1869.—for the issuing of the bonds,—the only 
question then is, could the board ofl supervisors elected 
and holding office under the act of keb. 28, 1867, execute 
legally the power granted for the issue of the $200,000 of 


bonds now in COnTrOVerSsY. 


The board of supervisors so elected, consisting of five 
members instead of fifteen, as formerly, they were the then 
existing board of supervisors. The voters of the county 
had elected them, and readily acquiesced in all their acts 
There was no other board of supervisors. Their acts were, 
therefore, valid and binding upon the county, and bevond 
question as far as third parties and the public are con- 
cerned, they acted+tas the defacto board, with color of 
leval title: and it is the well settled rule that the acts of 


such officers are valid, when they concern the public, or 
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rights of third persons, who have an interest in the acts 
done. 

In the case of The State v. Carroll, 38 Conn. 449, cited 
as a leading’ case on this question, and Norton y. Shelby 
(County. 118 U.S. 446, the rule seems to be settled. In 
the former case the court held: “That whether the law 
was constitutional. or not. he was an officer defacto, and, 
as such, his acts were valid.” The conditions that consti- 
tute a de facto official, there, are given and cited by this 
court, supra, 446, under four heads. The fourth is as follows: 
“Under color of an election, or an appointment by, or pur- 
suant to a public, unconstitutional law, hetore the same 
is adjudged to be such.” 

This 4th head covers the case at bar on this question. 
Admitting for the argument that the law was unconstitu- 
tional, as held by the State Supreme Court, on the ques- 
tion oft defective tit le (Leach yY. The People) Sparel. 
426.—the acts of the then board of supervisors in the 
issuing of these bonds were binding upon the county as 
defacto officers of the County, acting under a pubhe, Ull- 
constitutional law, before the same is adjudged to be such, 
third parties and the public being interested in their acts. 

But ii this Act of Feb. 28, 1867. is not repugnant to the 
Constitution of 1848, then thev are the duly elected offi- 
cers Of Wayne county, and the question of their acts as 
defacto officials acting in a dejure office, cannot arise in 
this case. This question of the constitutionality of that 
act on a defective title, has been settled by this court. 
Harter v. Kernochan, 103 U.S. 562. 


Bonham v. Needles, 103 id. 648. 
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The office of board of supervisors all will admit existed. 
This Aet of Feb. 28. 1867, did not destroy the office—did 


not even change its name. 


We therefore ccdie lide thi: 


~~ 

~ 

— 
-~ 


they occupied the office de- 
jure. But im any view of the case their acts were binding 


upon the county. 


PHe Acr or Fer. 2&8. 1867. BY ITS TERMS IS DECLARED 
ro BE A Pusii AcT.-AND IN FORCE FROM AND AFTER ITS 
PASSAGE. AND ITS TITLE IS NOT IN VIOLATION OF SECTION 23. 


oF ARTICLE 3. OF THE CONSTITUTION OF ILS48. 


The Sth section of the Act is. “This act shall be deemed 
and taken as a public act. and be in foree from and after 
its passage. — 


Publie Laws of Ihnois, 1867, p. 104. 


“By the (‘onstitution of TS48. there was no prohibition 
of the enactment of local or special laws.” 


Leach v. The People, supra, 426. 


The title of the Act in question is as follows: “‘An Aet 
to change the time of electing certain officers in a COUNTY 


therein nemed.” 
The lst section states that the board of St pervisors 
shall consist of five persons, and states what townships 


shall constitute an election district. 


The 2d section states when the election shall first be held. 
and every four veers thereafter, and their term of office 
shall be for the term of four vears, or until their success- 


ors are elected and qualified. 


Under the Township Organanization Act, the town offi- 
cials are elected annually. (See See. 92, Vol. 2, ils. 


Stat. 24272. 
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The title to the act in question is Clear, and does change 
the time of electing the county board from an annual eleec- 
tion to once in four vears, and the usual tenure of oftice 
from one year to four years. The section of the constitu- 
tion of 1848, on this subject, reads: “And no privete, or 
local law, which may be passed by the General Assembly, 
shall not embrace more than one subject, and that shall be 
expressed in the title” See. 23, Art. 3, Constitution of 
Iil., 1848. As shown above, this act in question is not ¢ 
private act but is declared in terms a Public Act. This 
declaration makes it a public act. 


Pollock é (‘Jurken. 4” Il]. 370. 


This act appears under the head of ‘Elections, in the 
public laws of Illinois for 1867. The change of time was 
-the most important provision of the act. It did not change 
the nature or name of the board, it changed the number 
constituting it, and the time of election and the tenure of 
office. The directing thought of the statute should be ex- 
pressed in the title. Any expression which calls attention 
to the general subject of the bill is sufficient. This title 
called attention to a change in the laws governing town- 
ship elections in a county ‘therein named,” to-wit: Wayne 
county. 

Johnson v. The People, 80 Ik. 432. 
(ity of Ottawa v. The People, 48 Ill. 233. 


Burke vy. Monroe (o. 77 Ul. 610. 


In City of Ottawa v. The People, supra, the court said 
the adjuncts and modus operandi, of accomplishing the 


object of the statute need not be stated in the title. The 


same court sav in Burke vo Monroe Co., “Provisions gwer- 
main to the general object need not be expressed in the 


title. 


This nel does not embrace niore thin One subject. keveryv 


secTION ot the tet Is vermniain to its ix nereal object, to-wit... 
changing the time and manner of elections in that county. 
They are not distinet and Independent provisions, and 
hence not within the clause of the constitution forbidding 
more than one s ibject matter ina single fer, 

Ross v. &. [. it (J. Re. Re. a, €s te & 7 8 

Beinz v. Weber, 81 id. 288. 

Prescott v. Citv of Chicago, 6O id. 121. 

Neifing v. Town of Pontiac, 56 id. 172. 


Belleville Railroad Co. v. Gregory, 15 id. 20. 


[In case of Neifing v. Town of Pontiac, Sup ret, the court 
Say: 


“The title is, ‘An act to extend the corporate powers 
of the Town of Pontiac.” The act embraces the complete 
charter of the town with all its necessarily manifold pro- 
visions.’ ~*~ * * *"~Phe object of this law, as indicated by 
its title, was to extend the corporate powers of the town. 
The corporate powers were therefore the subject matter of 
the act, and though the act may restrict these powers in 
some respects, as well as extend them in others, it cannot 
be said this is a violation of the provisions in the consti- 
tution which forbids a local or private law to embrace 
more than one subject, and requires that subjet to be ex- 
pressed in the title. ”"—p. LT. 


If the claim that the title be very brief or somewhat de. 
fective, be admitted, still in a case of this kind, where the 


courts are bound b=.every principle of equity and the law 
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merchant to protect these bonds, if possible, from repudia- 
tion, its provisions are sufficiently clear and definite, and 
there is no such want of the constitutional requirements 
as would render them void. on the wround that the title to 
this act is repugnant to the constitution. The violation 
of the constitution must be plain and definite, or the 
statute will not be declared unconstitutional. 

Bureau Conntyv vo C.. Bo. & OR. R. Co., 44 I 22%. 

People vy. Solomon, 46 id. 333. 

MeVeagh v. Citv of Chicago, 49 id. 318. 

Lucas v. Harris, 20 id. 164. 

People ex rel. v. The Auditor, id. 434. 


(itv of Chicago v. Larned, id. 203. 


“Ti there is simply a doubt of the power of the Legisla- 
ture to make an enactment, that doubt will he solved in 
favor of the Legislature.” 

Bureau Co. v. ., B. & Q. R. R. Co., 44 I. 229. 


See Cooley's (Const. Lim... IS2Z. and notes. 


‘ 


In the cases of Bonham v. Needles, 103 U.S. G48. and 
Harter v. Kernochan, 108 id. 562, this court held the 
bonds valid, issued under this very act in question,—that 
of Feb. 28, 1867,—where all these questions of the consti- 
tutionality of the act were presented to this court. 

Unity v. Burrage, 103 U.S. 458. 

Fireman's Ben. Assn v. Lounshbure, 21 Wil. 511. 
Supervisors of Schuyler Co. vy. People, 25 id. 181. 
OV Leary v. Cook Co., 28 id. 534. 

People v. Brislin, 80 id. 423. 

San Antonio v. Mehaffvy, 96 U.S. 312. 


Wade v. Walnut, 103 U. 8S. 692. 
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Railroad v. Gregory, 15 Ul. 20. 

Bunn et al. v. The People, 45 id. 398, 411. 
Kerrigan v. Force, 68 N. Y. B81-. 

The People v. Kelley, 76 id. 475. 


Beinz v. Weber. 81 id. 230. 


THE VOTERS OF THE CouNTY OF WAYNE, APTER THE RE- 
PEAL OF THE AcT oF Frepruary 28, 1867, UNDER WHICH 
THE COUNTY BOARD WERE ELECTED, RATIFIED AND CONFIRMED 
THEIR ACTS IN ISSUING THE BONDS BY LEVYING AND COL- 
LECTING THE TAXES AND PAYING THE INTEREST FOR 17 
YEARS, UNDER THE AUTHORITY OF THE CONSTITUTION OF 


L848. 


We have shown that the power to issue these bonds was 
vrauted by the act of incorporation of the Illinois South- 
eastern Railroad of Feb. 25, 1867, and the amendatory 
act of Feb. 24, 1869. It is admitted that the board of 
supervisors who issued these bonds were elected by the 
voters of Wayne County in May, 1867, (see Record, p. 82.) 
That they acted as such board of Wayne County there- 
after until June, 1872. That the legislature repealed the 
act of Feb. 28, 1867, on or about April 12, 1871. That 
during all this time there was no other board of super- 
visors in that county, and all the voters acquiesced in 
their acts in transacting the business of the county re- 
quired to be done by the board of supervisors, (see Record, 
p. 59.) Since June, 1872, the county has been acting under 
the general township organization law, with a board of 
fifteen supervisors,—one from each of the fifteen original 


townships. 


The only possible question that can affect the validity 
of these bonds in the hands of a bona fide holder is whether 
these officers elected under the act of February 28, 1867, 
were incompetent to execute the power so granted in the 
issue of these bonds. If we granted everything our oppo- 
nents claim as to this act, it would at best be only a defer- 
tive or irregular execution of the power, and would not in 
the least affect the vality of these bonds under the cireum- 


stances in the case at bar. 


lf there had been no Jegislative power, there could have 
been no confirmation or ratification of the acts of this 


board of supervisors. 


But having shown the legislative power, we submit that 
the regular levy, and collection, of taxes to pay the in- 
terest since the date of the bonds, from some 1 vears, 
and since the repeal of the act of February 28, 1867, in 
April, 1872, under the general township laws, that they 
have in law ratified and confirmed all acts done by this 
board of supervisors in the execution of the power granted 


by the legislature in the issuing of these bonds. 


Like an individual, a corporation may ratify the acts of 
its agents done in excess of authority, and such ratifica- 
tion may, in many cases, be inferred from acquiescence in 
those acts, as well as from express adoption. And it has 
been held that this principle is as applicable to corpora- 
tions as to individuals. 

Hoyt v. Thompson, 19 N. Y. 218. 


Peterson v. The Mayor of N. Y., 17 id. 45: 
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“Where the officers of the corporation openly exercise 
powers affecting the interests of third persons, which pre- 
supposes a delegated authority for the purpose, and other 
corporate acts. subsequently performed show the corpora- 
tion must have contemplated the legal existence of such 
authority, the acts of such officers will be deemed rightful, 
and the delegated authority will be presumed.” 

Bank of the U. S. v. Dandridge, 12 Wheat. 70. 
County of Randolph v. Post, 93 U.S. 502. 
Storv on Agency, ed. 1863, § 239. 

Flecker vy. U. S. Bank, 8 Wheat. 363. 


‘All the acts of the board of supervisors of the county 
in making the subscription, purchasing the shares, issuing 
the bonds, exchanging the securities, appear to have been 
open and well known to the corporation, and yet they 
constantly suffered themselves to be represented in the 
choice and management of all the affairs of the railroad 
company, and voluntarily voted taxes for the payment of 
the vearly interest on the bonds, and actually paid the 
same, as admitted in the special plea. Examined in the 
light qf those suggestions, it would be difficult to imagine 
a case where the rule that a subsequent ratification is as 
good as previous authority, can be more justly applicable 
than the case under consideration.” 

Supervisors v. Schenek, 5 Wall. 728. 

Miles v. Gleason, 11 Wis. 490. 

Angell and Ames on Corps, 8 ed. § 237, 304. 
Bissell v. Railroad, 22 N. Y. 26A. 


“Whether the commissioners of the defendant complied 
with the statutory requirements in issuing its bonds or not, 
the defendant ratified their acts by paying the interest for 
siX or seven vears upon its bonds, and retaining the stock of 
the railroad company received in exchange for its bonds.’ 

First Nat. Bank of Oswego yv. Town of Wolcott, 
7 Fed. Rep. 892, U. 8S. Cir. ct. N. D., N. Y¥. 


The Town of Ontario vy. Irwin, 3 Fed. Rep. 49. 
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The retaining of stock of the railroad and payment of 
interest for a lone time, was a direct ratification of the 
acts of those who issued them. Says the court: “/t was 
a ratification made with full knowledge on the part of the 
town, of the defect now alleged to have existed.” 

Whiting v. Town of Potter, 2 Fed. Rep. 517, U. 
S. Cireuit Court, N. D. N. Y. . 

Pendleton Co. v. Amy, 13 Wall. 297. 

(Commissioners Vv. January, 4 Otto, 202. 


County v. Vasgell, 94 U.S. G88. 


rom the record it seems to have taken the county of 
Wayne some 16 or 18 years, and until they were nearly 
due, to discover that there was any defect in the issue of 
their bonds, and that during all this time they had volun- 
tarily levied, collected and paid the necessary taxes for the 
interest, openly and publicly. If there is any such doctrine 
as ratification, this county would seem to have satified 


the acts of thei officers in the issue of these bonds. 


Having shown that the power to issue these bonds in 
controversy was conferred by the act of incorporation of 
the railroad company of Feb. 25, 1867, and the amenda- 
tory act of Feb. 24, 1869, and that these acts have been 
held constitutional by this court and the State Supreme 
Court, and that the defect, if any exists, is only as to the 
acts of the county officials in issuing the bonds, we sub- 
mit that under a long line of decisions of this court, THE 
COUNTY IS BOUND BY THE RECITALS IN THE BONDS, AND IS ES- 
TOPPED FROM DENYING THEIR VALIDITY UNDER THESE CIR- 


CUMSTANCES, WHEN IN THE HANDS OF AN INNOCENT PURCHASER, 
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FOR VALUE AND WITHOUT NOTICE. At most the objection is 
but an informality or irregularity in the execution of the 
power in the formal issue of the bonds. 

Pana v. Bowler, 107 U.S. 539. 

Bonham v. Needles, 103 id. 648. 

Town of East Lineoln v. Davenport, 94 id. 801. 

(Commissioners v. January, 94 id. 205, and eases 


cited. 


The donation bonds recite.that they are issued ‘“‘in pur- 
suance of authority conferred by the Act of the General 
Assembly of the State of Illinois, entitled ‘‘An aet to in- 
corporate the Illinois Southeastern Railway Company,” 
approved February 25, 1867, and an act amendatory 
thereof, approved February 24, 1869, and of an election 
of the legal voters of Wayne county, held on the 25th 
day of February, 1868, under the provisions of said act.” 


(See Record. pp. WY IS.) 


The recital on the subscription bonds (See Record. p. 66), 


is as follows: 


“This bond being issued under and pursuant to orders 
of the county court of Wayne county, Llinois, for sub- 
scription to the capital stock of the Illinois Southeastern 
Railway Company, as authorized by virtue of the laws of 
the State of Illinois; and the faith of the county of Wayne, 
is hereby irrevocably pledged for the payment of said 
principal and interest, as aforesaid.” 


it will be observed that these recitals are very full, and 
that in neither subscription or donation bonds is the Act 


of February 28. 1867. referred to or mentioned. 


7 
+ 
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In Harter v. Kernochan, 103 U.S. 570, the doctrine is 
well stated. The court say: “The recitals in the bonds 
import a compliance with all the provisions of the Acts of 
the Assembly under which they were issued.” “The re- 
citals in the bonds, that they were issued in pursuance of 
those statutes, is conclusive upon the township, in a suit 
brought by a bona fide holder to enforce the payviment of 
them. 


Bonham v. Needles, 103 U.S. G48. 


The two cases last above cited,—and from which the last 
quotation is made,—were on bonds issued under the same 
acts, as to the power; and the issue of bonds in last one, 
by a town acting under the act of February 28, 1867, as 
to the execution by officers elected and acting under the 
same act, as are the officers in issuing the $200,000 of 
Wayne county bonds in the case at bar. 

Wade v. Walnut, 103 U.S. 695. 
Town of Coloma v. Raves, 92 id. 484 
Marev v. Oswego, 92 id. 637. 
Ohio v. Frank, 92 id. 696. 
Pana v. Bowler, 1O7 id. 539. 
Lynde vy. County. 16 Wall 6. 
Commissioners Vv. Bolles, 94 U.S. 104. 
County of Warren v. Mareyv, 97 id. 96. 
(ommissioners v. January, 94 id. 202. 
Keithsbure vy. Frick, 34 Ul. 422. 

» Johnson v. County of Stark, 24 id. 75. 
Oregon v. Jennings, 119 U.S. TA. 


Grrand Chute v. Winegar, 15 Wall. 371. 


4 enthtiintniiiniae tiene ae 
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As to the elections, the call, vote, and returns of same, 
we say nothing: as THE RECITALS ON THE BONDs, under the 
well established rules of this court above fully cited, have 
in a case of this kind fully settled those questions, and the 
county is estopped from raising them at this time and 
under the facts in this case. The recitals import an election 
levally called, held, and the necessary vote. (See copy of 


hond, record p. 66. and pp. G4 and 65.) 


As to the powers of the county court, or the board of 
supervisors, acting together -or separately, under these acts 
in the execution of all the powers granted by them, we 
think we have fully discussed this question, and respect- 
fully refer to the State Supreme Court decision, in Leach v 
The People ex rel., as conclusive on that question, (122 II. p. 
$26,) where it is fully discussed, and we fullv agree with 


that decision on that subject. 


There cannot possibly arise any question as the fulfill- 
ment of conditions precedent, in this case. For while con- 
ditions were imposed in the acts under which the bonds 
were issued, as to donation bonds, the county clerk eer- 
tifies that, “ALL THE CONDITIONS UPON WHICH THIS BOND 
WAS TO BECOME A BINDING OBLIGATION OF THE COUNTY OF 


WAYNE HAVE BEEN COMPLIED WITH.” 


This certificate was made by the county clerk, the offi- 
cial whose duty it was to make it, May 6, 1870, the date 
of the bonds. 


[See Record, p. 65-66. | 
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Says: 


“And that all acts and conditions required to be done, 
preliminary to the issuing, ete., of said bonds, and each 
of them, have been in all regards complied with.” (See 


Records, p. 70 and 71.) 


This chairman of the board of supervisors was the offi- 
cial designated to decide this matter and make that affi- 
davit to the State Auditor of Registration. These cer- 
tificates were a matter of recital upon the bonds, and 
binding upon the county, and it is, under the well estab- 
lished rule, estopped from denying their statements. 

Brooklyn v. Ins. Co. 101 U. 8S. 362. 

Town of Venice v. Murdock, 92 U.S. 498. 

Roek Creek v. Strong, 96 id. 278. 

Insurance Co. v. Bruce, 105 U. 8. 328. 

American and Eng. Law Eneyelopedia, vol. 2. 
p. 466. 


Windsor v. Hallett, 97 Ill. BOA. 


Beligving that the equities of this case and the law are 
with us, we ask for our clients, O. I’. Page, Treasurer, ete., 
Andrew Potter, John A. Waterman, William B. Skinner, 
William Bean and John A. Peters, duly made co-defend- 
ants, that their bonds and coupons, as stated in their 
answer, be declared valid obligations of Wayne county, 
Illinois, and that the judgment of the circuit court be 
affirmed. 

GEORGE A. SANDERS, 


For above named Defendants. 


The chairman of the board of supervisors also makes his 


affidavit for the registration of the bonds, in which he 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1890. 


e \ 0. SOF. 


WM. N. BORAH Er At.. PLAINTIFFs IN ERROR, 
vs. 


JOSEPH E. WILSON Ev At., DEFENDANTs IN ERROR. “4 


APPEAL FROM THE CIRCUIT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF ILLINOIS. 


Statement and Brief of Defendants in Error. ti 


By T.-C. MATHER, 
J. A. ConnNoLiy. and 
. J. BarLery. 


Attorneys for Society jor Savings, 


* ee Post. and Jno: Ware. 


in 
j 
OF THE UNITED STATES, 
A 
OCTOBER TERM. A. D. 1890. 
WM. N. BORAT, et al., Appeal from the 
Plaintiffs in Error. U. S. Cireuit Court, 
Va. . . ° 
JOSEPH E. WILSON, et al. Southern District 
Defendants in Error. of Illinois, 


Statement and Brief of Defendants in Error. 


NQ. 300. 


By T. C. MATHER, 
Js. & CORNRGLIS. oe 
Ck d. BAe. 


Attorneys for Node ty for Savings, A. 7. Post and Jno. Ware. 


The complainants in this case, seven in number, commenced this 


suit by filing their Bill in Chancery and having summons issued 


thereon from the Cireuit Court of Wayne County, State of lings, 
January 11, 1886. 
Ree. pp. I7 and 18 
This bill sought to declare void certain subscription and donation 
bonds issued prior to July 2 in 1870, by Wayne County, [llindis, in 


aid of the Illinois and Southeastern Railway Company. 


The complainants claim in their bill to be taxpayers of the 
county, and purport to file the bill for themselves and on behalf of 


all other taxpayers of the county. 


The bill makes as defendants the Auditor and Treasurer of the 
State of Illinois, the County Clerk and Treasurer of Wayne County. 
Lllinois, and their successors in oftice, and the unknown owners and 


holders of the bonds of Wayne County issued to said R. W. Co. 


After this bill was filed and summons served on the local defend- 
ants, one of the non-resident bondholders entered his appearance in 
the cause and petitioned for its removal to the United States Cireuit 
Court, Thereupon said cause, by order of Wayne County Cireuit 
Court, was removed to the United States Circuit Court, Southern 
District of Illinois. 

A new and amended bill was substituted for the original one by 
stipulation of parties, and the original one withdrawn. 

Ree. p. Si. 

After the removal of satd cause to the United States Court, other 
holders of bonds petitioned to be, and were made, defendants. and 
tiled their answers to the bill, amongst whom were Society for Sav- 


ings A. T. Post and Jno. Ware, whom we represent 


Afterwards, on October 5, 1886, the cause was submitted to the 
court for tinal hearing on pleadings and proofs, so the record says, 


and the court upon argument and after being sufficiently advised in 


| , 
re premises, decreed a dismissal of complainants’ bill with costs to 
},, taxed, 
Re } sf) 
. 
|, A preliminary question arises, from the makeup of this record, 
: wh ‘ther anything more than the admissions contained in our answers, 
2 
and the few facts conceded by the stipulation On p. 81 of the 
record eri he smid lo be properly before this eourt for review. 
a : . 
Nearly every allegation of the bill is denied by the answers. 
Perhaps the only ones that are not, are that the county was divided 
' Into fifteen towns by COMMISSLOnNers appointed by the County Court, 


amd that the management of the fiscal concerns of the county as 
adopted has never been changed, and that an election was held for 


issuing the bonds, and that the bonds were issued. 


Neither the bill, nor its exhibits, are proof of themselves, but 
only so far as admitted by the answers and the stipulation on p. &8Lof 


the record 


Then upon these admissions in the answers and the facts con- 


tuined in the stipulation, how des the case stand on review * 


|. The complainants are taxpayers of Wayne County, Illinois, 


as allewed in the bill 


¥». That the County Court of Wayne County appointed com- 


missioners who «cid divide the county into tifteen towns. 


3%. The acts of the Tlimois Legislature of February 28, 1867, 
and the charter and amendment of the Illinois and Southeasten Rail- 
roul Company, approved February 25, 1867, and February 24, 1869, 


are Ip evidence in this suit. 


'. ‘That taxes have been regularly extended, collected and paid 


on the interest on said bonds under registration 


5. That the holders of said bonds are bona tide holders with/ 
/ 
out notice except as to what is claimed to be a want of power ‘as 


declared by the various acts of the legislature referred to in the bill. 


6. That no election was held by the voters of Wayne Cownaty 
directly on the question of adopting the act of February 28, IS 67, 
entitled **An act to change the time of electing certain officers Ina 
county therein named,” but that an election was held in May,, 1867, 
under said act for the election of District Supervisors for the sevéra! 
districts of said county as specified in said act. 


» 


7. It is agreed that Exhibits **A” and ‘*b” are true copies of the 
subscription and donation bonds in CONnTrOVersy together with certi- 


ticates and endorsements thereon. 


It seems to us that the record and United States Cireuit clerk’s 
certificate does not show that anything else was before the court. 
The abstract of voters, the Exhibits of the Bill, the depositions of 
certain witnesses, all seem, from the record, simply to have been 
filed in the clerks office of Wayne County, but do not appear, by the 
record, to have been before the Circuit Court or taken into account 
by it in rendering the decree and hence do not appear to be part of 


the record now before this court. 


We do not understand that merely attaching a paper to a bill as 
an exhibit, or filing papers in the clerk’s office, make them part of 


the records of the suit. nor evidence in the suit. 


Yet this seems to be all that was ever done with most of the ex- 


hibits and papers of this suit, so far as the record shows. 


If our view of this be correct, then there is nothing that this 
court can take into account In reviewing this decree except these 
admissions contained in the answers, and the facts conceded by the 


stipulation, all of which we have enumerated above. 


/ 


a 
: 
3 
a 
} 
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If this then be all. what. is there upon whieh to reverse the 


dee. ee” 


In the tirst place the stipulation admits the holders of these 
bones are howe fide holders, without notice, except what notice the 


laws In question may have given them. 


Ii: the second place, these bonds being issued after the adoption 
of the Constitution of July 2, 1870. are not prina fucie void, but 
ure by the provisions of the amendment to the Illinois S. E. R. W. 


Co. charter prima facie valid, 


Of what defenses. if any, did the laws or bonds on their face 


vive notice? 


The Society . for Savings owns from | to LO of the donation issue 
similar to copy on pp. 57 and 58 of the Ree., and one $500 bond of 
the subseription issue, similar to the copy of No. 92 on page 66 of 


the record. Defendants Post and Ware own some of both issues. 


The doyation bonds bear date May 6, 1870, and the subscription 
bonds as follows: 833.000 Sept. 9 JRH9: &33.600 Nov. 19. 1869, 
and ¥33,400 January 20, 1870, all prior to the prohibitory constitution 
of Illinois of IS70, so that prior to the geing into effect of that in- 


strument Loth the donation and subseription had become complete 


by the delivery oft the bones, 


The former issue, on their face. recite as authority, or power, 
for their issue, thecharter and amendment of the Illinois Southeastern 
Railroad Company and an election in pursuance thereof held on the 


2th of february. [SOS, 


by section 7 of the charter counties. by the Boards of Super- 
VISOrS, are fully authorized le ISSHe hot to exceed S LOO ,000 of bonds 
as a donation, and by said section #7 is made the duty of the Board of 


Supervisors in Case A majority of the electors of the county vote im 


favor thereof ce ISSUE the bonds so) voted, This SiLihie section FR it io 


true, permits conditions to he Imposed yy the Voters aT the CASE, 
: / 
donations. } 


5 


Priv. Laws of Ills., 1867, Vol. 2, p. 752 


The amendment, however, to this charter, approved Febru) 
24, 1869, Sec. 13, provides that, upon a full compliance on the Par 
of 


of the railroad with the conditions voted and recited in the fa* 
the donation bonds, it shall become the duty of the Boards of Supei 
Visors to enter an order (tl their records directing the clerk to certh \ 
over his official seal upon the back of each of said bonds in lanwuage 
as follow 8. VIZ: “All ot the conditions Upon which this ho wis to 


become il binding obligation of the COUNTS al ; — : have been 


complied with.” 


So that. if the law (charter). or donation bonds. on their face 
vave the purchaser notice that the bon ls micht be. or were, Vo! «| 


t 


upon conditions, a compliance with which must be had before the 
bonds would be binding, vet the amendatory act provided that) when 
those conditions were complied with it should be the duty of the 
> » ’ a, . . , -~ - , > aoe ] , 
Boards of supers mors to enter an order of recore Pequuiring the clerk 
when the donation bonds were thereafter issued to endorse notice 
thereon under his official seal that these conditions had been com- 
plied with. The law itself thus constituted the boards the judges to 
decide when these conditions Were complied with ana specified the 
TT 
it 


sort of notice they should require their clerk to give to all) intending 


to purchase. 


Should an intending purchaser, from the law, (this charter) see 
that the bonds were only to be issued upon certain conditions, and 
those conditions be expressed (oni then face, anel should ‘ nly beg vale 
upon a compliance with those conditions, stillhe would be referred 4/ 


the same law tothe mode and place of determining for himself whether 


of 


— ™ tha mee COs lit; (otis heey | bean COM) bre \\ ith. VIZ! the clerk's Ce 


' on the bonds. Fhe S ” th <0 Sw ade 


fren filo ts. ? tt Ne: ¢: Cc? Les of tt 


. : ray th : su! +4 ‘ription ly rine wis cLithpie power cry" 
eounrv to issue them under the law of November 6th, 1849. 
And though the powers there conferred to call an election, &e., 
was conferred on the County Court, afterwards when the Illinois leg 
“ islature enacted the ‘Township Law of 1851, the Supreme Court of 
Illinois held that ali the duties conferred on the County Court yy the 
Act of November 6. IS 4%), could thereafter be performed yy the 
Board of Sty rvisors 
Prettvma i \ su] ervisors ‘Tazewell ( oOunty, 1) Ill.. fiz. 
Pee The record shows an election was called for, and held on Febru- 
ary 25th, ISG, submitting to the voters the question of the county's 
, subscribing SLOO,000 rn be neds to the capital stock of the Li limeous 


,7 , , » 7 ‘ 2 = 
South Eastern Ratlwav Co... and donatine SPO00 000, 


That the pone position received a AL POrIt of all the votes ernst, 


{ nie th t the leovarel of supervisors s0) declare ? ba. 


That at the December term. T8877. of the Board. the Illimeots 


J South Eastern Railway Co. accepted formaliv the subseription ane 
lonation . 26 
—~ Suppose there was anv informality, or irregularity, in the dona 
| 
. theory cor subscription already vote | anal ieee pote 17 the Siilnic | |=6Wals cured 


yy the first section of the Aet amending the charter of the Illinois 
South Eastern Railway, in foree February 24, 1860, and which read 
all as follows: he | and all subscriptions to the capi 
t+; | stock. of sclonations. ar wifts To ssid railway COMPANY, whether 
made by individuals, tow nships, counties or corporations, shall be 


- and are by this Act legalized 


So section 6 of the above mentioned Act legalizes elections, as 
follows: * = * ‘sand all orders for and notices of elections, 
and elections, and returns of such elections in respect to such sub- 
scriptions of stock to said company in any such towns, cities and 
counties, are hereby declared valid and binding upon such towns, 


cities and counties. 


So too all doubts as to when the bonds voted were to become due. 
or the interest be pavable on any such bonds, were set at rest and 
made clear by section 3. of said last mentioned Act. 


Vol. 3, Private Laws Illinois, 1869, pp. 309-11. 


Also section 12 of this Amendatory Act of February 24, 1869, 
provides ‘‘that when payment of subscription to the capital stock of 
‘said company or payments for donations to said company have been 
‘or shall be made by villages, cities, counties or townships, sseder 
‘any Act authorizing such subscriptions or donations to be made, all 
“such bonds issued or negotiated by the proper authorities of such 
‘villages, cities, counties or townships, and appearing regular on the 
‘‘face thereof, shall, in the hands of said company or any other bona 
‘‘fide holder thereof, be deemed and taken, in all courts and else- 
‘where, as prima facie evidence of the regularity of everything 
‘required by the several Acts in relation to the issuing of said) bonds, 
‘tor by any other Act to be done preliminary to the issuing and nego- 


‘tiation of sald bonds.” 


This provision of law, existing at the time all these bonds, whether 
donation or subscription, were issued, makes the regularity of their 
appearance on their face prima facie evidence of a compliance with 
all requirements of the Act, or Acts, under which they were issued. 

These subscription and donation bonds appear to be regular on 
their face, they are signed as the law requires, by the Chairman of the 


Board of Supervisors, and countersigned by the County Clerk. They 


ae ee es it Me oe 
co Shack ¥ ha? (eae 
“ ¥ . pe i 


* + 


» * 


recite they ure executed yy the County ot Wayne by ecnusing the 
Chairman of its Board of Supervisors to subseribe his name theret , 
and to be countersigned by the clerk of this court and affixing the seal 
of said court, all of which is done at Fairtield, Illinois, by and under 
the order of the Board of Supervisors of Wayne County, as author- 


ized by virtue of the laws of the State of ITllinots 


These bonds then Appearing regular on their face, are by the 
very terms of this law prune facie es ulence of the regularity of every- 
thing required by the several acts in relation to the issuing of said 


bonds 
s 12, page Stl. 


That the donation bonds in addition to reettals of compliance 
with the laws and vote under which they were issued partake with 
the subscription bonds of the further evidence of compliance with 


everything required by the several acts by reason ‘tof their appearing 


.** 


yy gular on thi, } Jetew, 


Now if it is sought to show ny wav of defense to such bernmels, 
subscription or donation, that a regular Board of Supervisors did not 
eXIst, ana therefore cout het have ordered the election, nor provided 
for the execution and delivers of the bonds, how. we ask. was the 


purchaser to know this” 


The acts of the Legislature which gave the power to vote and issue 
the bonds, did not give notice that any irregular Board of Super- 


Visors existed in, and was managing the affairs of, Wavne County. 
The boouds on their face disclosed nothing of this kind. 


Where was the purchaser to find out’ te makes Inquiry on the 
face of the bon ls being otfered for sale In MONEY markets clistant 


from the county issuing them, and he makes inquiry on the face of 


the statutes anthorizing their issue, and he finds no notice of any 


E 
: 
: 
x 
| 
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la 


lack of power, nor of anything left undone, but on the contrary. is 
assured by the terms of the law anal Appearance anid recitals of the 
bonds of the regularity and validity of their issuance, 

In a case of this kind, where all the bonds were issued and de- 
livered before the prohibition of the [llinois Constitution of L870 
went into foree, and therefore the burthen ot showing compliance 
with the law is not on the holder, numerous decisions hold that when 
il corporation has power, under any circumstances, to issue negotiable 
securities, the bona fide holder has a right to presume they were 
issued under the circumstances which gave the requisite authority. 

Gelpeke Vv Dubuque, | Wall. 208. 
Moran V. Miami County, y Dik. 425. 
Supervisors V. Schenk, 5 Wall. 784 
The Mayor v. Lord, 9 Wall. 414. 
Levingtouw Vo Butler 14 Wall. 206. 


Henry County “¢ Vreolay, Os iY. S G20 


W here the bonds arti their face Import DS reeitals complianec 
with the law under which they were issued, the purchaser is not 
bound to look further for cy hlence of compliance with the conditions 
annexed to the orTrant of power to issue them. 

Mercer County v Hackett, 1 Wall. 93 

Know County v. Lx) f.arall, 21 Tlow, 545. 

Ne. Sosepl County v. R Gers, 1t) Wall fi.of, 
Torcnship Rock Creek v. N1rOnY, Shh) Y. m. Pie 


(ome. v. Sanuary, | l meee. 


If it appears by the law (which if does i this CASC) LO be the 
duty of the officers Issuing and delivering the hones to decide 
whether or not antecedent conditions have been complied with, their 
determination and recitals are sufficient and cannot he Impugned as 


agulnst Ayes ‘ef fied holders, 


Coloma \ hares, ye i. . +e 
1 eee  - Murdock. Le iy. ss. 406, 
fre becneee N Woda tl. bi he 1@ ~. oth 


Comiyrs  £ PDolles. j ()tto,. lice 


In addition to all this, these bonds being regular on their face, 
are prima facie evidence of a compliance with the Acts which author- 


izedl their Issue, hy the rere ler or the hiner. 


In this Case there is nothing iy the record to show that these 
holders knew that Wayne County had a peculiar organization of its 
Board of Supervisors. But it will be claimed that before they pur- 
chased these honds thes were obliged to know constructively that the 


aet of February “RS. ISOG7. WAS LprOne the Statute books. 


And it will be doubtless claimed that such a law was un 
‘constitutional and void and that therefore its Board of Supervisors 
were without authority and their acts were void. and consequently 


the bonds were tovalid., 


Thais, we think, would depend entirely upon the legal status of 
the five district supervisors who were elected under the law presum 
abi y in foree ana who are acting at the time without challenge by 
any one and who were performing all the functions and doing all the 
Acts ¢ f the Supervisors, ana Boards ot Supers ISOrs, whose place they 
occupied under an apparently valid law, and by the vote of the 
people ot the county. 

If they were de facto, Supervisors, and the Board of Supervisors, 
then all their official acts as to third persons dealing with their acts 
in “ood faith would be binding th prerns the county. 

Choihery Vv. Bressler, 105 Th. 419. 
Nhovy y. Thompson, 100 Jil. 447. 
Sullivan Vv The State. 66 Tl 75. 


Map / ai. oe 


Vie People, (,% Ill. AYO, 


Pritchett v. The ‘cople, lt Gil. 525. 
Coles County v. Allison, 23 Ill. 437. 
The King - Bedford Le rel. 6 Kast. mi ThP 
Barlow v. Stanford, Rg” TI], YOR, 

Trumbo v. The People, "5 Ill. 561. 
Culbertson Vv. City of Galena, » Gail. 129. 


cope ££ Wel rr. SO Il. ALS 


These tive Supervisors certainly a@sswmed to act as a Board of 
Supervisors under color of a statute and anelection thereunder. This 
we claim was sufficient to clothe their acts with validity so far as the 
rights of third persons was concerned who dealt with their acts in 


good faith. 
Lippincott v. Pana, 92 Tl. pp. 31, 32. 


The record shows that these five supervisors were acting under 
color of an election and were not mere usurpers They were there 
fore de Sacto supervisors, and «/ facto a Board of Supers ISOTs ele 
their acts, as such, were valid as to the public and third persons 
This doctrine extends not only to municipal officers generally, but to 
those composing councils and legislative hodies of InuMieipal oral 


izations. 


Dillon (iit Mirnic. Clorp. Vol. I : > Jali. 


Pritchett . People | Gril. (TI ) 59% 2). 


In fact this very act of February, 28, 1869, was recently before 
the Supreme Court of Illinois in case of Leach vy. The People er re/., 
122 Ill. 420, in which the Court held these Supervisors composing 
the Board of Supervisors of Wayne County, to be de fiucto officers 
and their acts binding. And the validity Of a tax to pry the duterest 
on these rery bonds now 1 COnTPOVers in this suit was before thr 


I} linois Supreme Court, and the tax held to be valid. We think this 


————eee eae — 


“and yoid as against third Persons whe 


of these bonds Ought NOt to he affected hy the def 


this case. 


Cisse COnClusi ye of all the Objections Made 


AGainst the bonds in this 
“UT ON grounds Of this no} being a valid Board of Supervisors, 


Leach - People Or rel,. [29 Ill. 4s 


Ih View of the facts that the county and its People Voted for 


these hive Supervisors under this law of February =5, 1867. and put 


them 1 Office. And Permitted them to ASSEN) and ( YeErcise the duties 


and acts of 4 reonlap Board of Supery ISOs. and have since recognized 


ane acquiesced in) the Validity of their ACTS Ip) thie Premises by regu 


larly Paving the lax for the Interesy on t] 


se bonds intil they have 


become die. We Claim the COUNTY Ts CSOD ped rrom hoy Setting tty 


that they were not Supery ISOrs and thejp acts were y ithout 4uthority 


Are COnCedoad to he hana fel, 


holders oT these bonds. 


Pend, hea County _- Aimy. Le} Wall. MN ~65. and CASES Cited 


in) lote AT bottom of iL OD. 


So that. We Insist. y hethep this Case be prey lewed With or Without 


Chews af POSI tions and Papers VV hich SCCM ta have eng r] mere] hledd in 
the Way he ¢ COUNT Clerk's Office. Without beine nade CVidence before 


thie COUT i hie) heard the CAallSe and rendered the deep, t. the holders 
LClCes ‘tttempted 1h) 
Respeetful), submitted byy 


: CONNOLL) & MATHER, 


Altorne YS for Noes, ti hor vINGS “nd 4. de 2 Mf Defendants 


1 BAILEY. 


Attorney Jor Soh, Ws, Ce Lh Lendant 
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